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Enclosﬂd please find an “AFFIRMATION IN OPPOSITION” relating to the captioned case.

ffyou have any questions regarding this matter, please contact this office at (914) 813-5800.

tank you for your consideration in this matter.

Sincerely,

MI E. ROC/

¥ ‘m

rittany Burk .
Assistant Distric{ Attorney

New Rochelle Branch

BB/ jv
Encl

. New Rochelle City Court
Attn: Criminal Court Clerk

[1 WHITE PLAINS BRANCH

: CH u NORTHERN Court Bullding
GH BRANCH ﬂ NEW ROACH ELI—; E‘::N ' WESTCHESTER BRANCH t_;:j’tym Lexington Avenue
| 475 North vemN'; A0801 White Plains, New York 10601
New Rochelle, (914) 422-6265

(914) 813-5800
"[1 YONKERS BRANCH

[] YORKTOWN BRANCH 104 South Broadway
1840 Commerce Street | Yonkers, NY ;g'rm
Sulte 204 v - - (914) 231-27

(914) 862-5140
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Iaffic Law §1192 [2]), Driving While Intoxicated (Vehicle and Traffic Law §1192 [3]), and
Ulicensed Operation (Vehicle and Traffic Law §509 [1]).
On that date, the unlicensed defendant was involved in a motor vehicle accident.

ReSponding police officers observed that defendant had trouble standing. They also observed

at hig speech was slurred. he smelled of alcohol, and had bloodshot, watery €Yes. Defendant

' ' field
p hat he had drank one beer a few hours earlier. Defendant took and failed three 1ie




| doumed ‘o April 4, 2022 for decision. A few days later, the People provided defendant with
Wated (1)(k) forms for two police witnesses. There was no known (1)(k) information for any
s either before or after the People filed their COC. Subsequent to filing the COC, the

g Obtained an updated (1)(k) form fro”m'Ofﬁcer R ety 2, 2072, and e
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Perating manual. Defendant’s

< are meritless, since the People dg not have 3 (

' o Uty to disclose these materials that are
to this particular criminal Proceeding

(id. [emphasis added]).
Funhe!', CPL 24520(])(5) pl‘OVideS that in dally prosecution alleging a violation of erehite
ofic law, the People shall disclose:

all records of calibration, certification, inspection, repair or
maintenance of machines and instruments utilized to perform any
scientific tests and experiments, including but not limited to any
test of a person’s breath, blood, urine or saliva, for the period of six
months prior and six months after such test was conducted,
including the records of gas chromatography related to the
certification of all reference standards and the certification
certificate, if any, held by the operator of the machine or

Instrument.

Defendant complains that he was not provided the SFST Training Manual and Datamaster

{ Yeratng Manual . These materials are clearly not encompassed within CPL 245.20(1)(s).

' Arg”ing the subject matter for which defendant seeks production of these materials is “scientific

e 21-9 24), defendant
: i (affirmation of Dennis W. Light, Esq., dated January 25, 2022, § 21-§ 24) ndan

e M




-0 and operating manuals are not epcq _
Traininb | Mipassed by the plain meaning of the statute (see
v Lustig, 68 Misc3d 234, 246 [Sup c, ‘

Defend : » £5q., dated January 25, 2022, § 24 [emphasis

i4ded]) Defendant does not cite any authority for this proposition that, “as a matter of law.” the

pople, under CPL 245.20( 1)(j_), are required to provide manuals not created for this case, and

ntcreated by or at the direction of any witness the People intend to call (see e.g. Lustig, 68
\isc3d at 246; People Ordonez, 72 Misc3d 739 [County Ct, Orange County 2021]).

Asto one of the administered field tests, which defendant failed (the Horizontal Gaze
| Mistagmus test), defendant argues the test is “scientific in nature,” and it will be necessary for

| it Pegple ¢ lay a proper foundation for its admission at trial, defendant “should have the

"hing mayya]s and/or books [the police witness] will rely on for the making of an opinion

ding the Defendant’s BAC on October 1, 2021, at approximately 7:13pm” (see affirmation

{ UDeppy , | _€23). In addition to not being
s Light, Esq., dated January 25, 2022, 21-1 23). n

l Statuto ~ _ . -' : eral assumptions and anticl
| ¥ required, defendant’s argument 13 based DIL9% e

PCOP]B W'lll SWk o admit evidence of the test

pated events

ly 9
' e 01, ang may never occur — whether the




abject matter of this case,” his motion to invalidate the certificate of compliance on this basis

stould be denied (People v Alvarez, 71 Misc3d 1206[A] [Sup Ct, Queens County 2021}).
While defendant is correct that there is a presumption of disclosure, and statutory lists are not
"t to be exhaustive and, indeed explicitly include the language “including but not limited to,”

iguores that what is included in the list of discoverable materials in these categories are all

el ey to the criminal action at hand — defendant’s assertion that materials not related to

''''''''




Defendant argues that the People’s certificate of compliance is invalid because disclosure

{ dties regarding impeachment information under CPL 245 .20(1)(k) have not been satisfied. He

ugues the People’s disclosure was incomplete. He also alleges that the disclosure contained
e information, and that gathering the information through witness self-disclosure did not

sfy our obligation. Defendant’s claims are without merit and should be denied.
CPL 245 20(1)(k)(iv) provideé that the defendant must be provided with all evidence and

, fﬂfonnam)n’ including that which is known to police or other law enforcement agencies acting

1 the s0vernments behalf in the case, that tends to impeach the credibility Raeuys

"Cltion witnese The People are also under a continuing discovery obligation pursuant to

- 2 45 60, which contemplates «“disclosure of materials and evidence after the filing of the




sisfy our obligation. Defendant’s claims are without merit and should be denied.
CPL 245.20¢ 1)(k)(iv) provides that the defendant must be provided with all evidence and

tformation, including that which is known to police or other law enforcement agencies acting

00 the 0vernments behalf in the case, that tends to impeach the credibility of a testifying

"%Cution witness; The People are also under a continuing discovery obligation pursuant to

' CPL 245.60’ which contemplates “disclosure of materials and evidence after the ﬁling of the




stot within the People’s possession or control, The People, however, have exercised due
ligence in requesting said material, if any exists, within our Discovery Demand Letter, which
"sent to the department upon commencement of this case, and requested an updated (1)(k)

om Officer Nemey twice via email. The People will continue to exercise due diligence in




would have 10 search all databases, in CVEry county, in CVery state, in every federal district, on all

messes, before filing a certificate of compliance, in a search for any legal proceeding in which
jose witnesses may have been involved over the course of their lifetime (see e.g. People v

carrett, 23 NY3d 878, 890 [2014] [discussing the “unacceptable burden” of requiring
mosecutors to search every federal and state court where their officers had a connection “Just in
e some impeaching evidence may show up”]). Therefore, defendant has not provided a good

futh basis for raising this issue. Indeed, after conducting his search, and locating these cases,

tfendant does not show, or even allege, the existence of impeachment matenal, much less




ut whether, under the circumstances, the People’s overall efforts to comply with CPL article

4 was reasonable and done in good faith, a far different and more flexible standard.
As noted, CPL 245 .50(1) provides that “[n]o adverse consequences to the prosecution or
‘hWrﬂsecutor shall result from the filing of a certificate of pompliancc in good faith and
30nah]e under the circumstances: but, the court may grant a remedy or sanction for a

enyey violation as provided in section 245.80 of this article.” It bears repeating that, when

| s Whole




Nocleim can therefore be made that it is beyond dispute that the disclosure of unsubstantiated

wmplaints of misconduct is mandated.

‘While the mandate of CPL 245 20(1)(k)(iv) for the disclose of “[a]ll evidence or

nformation” that “tends to impeach the credibility of a testifying prosecution witness” is broad
fen its generalized terms, for the same reason, the scope of this provision is subject to
fﬂtﬁfpretation, Importantly, no binding authority — from the Court of Appeals, Appellate

. DfVision, Or Appellate Term — exists construing the terms of this still relativgly new statutory

Miision, f€ver mind specifically holding that unsubstantiated complaints of police misconduct

i _
s 0Ught and disclosed by the People. None.




(see People v Perez, 73 Misc3d 171 [Sup Ct

e 19
. mﬂ“""al » Queens County,

: 2021]; see also People v
o, 67 Misc3d 391, 401 [Crim Ct Bronx County 20207

Given the extant absence of controlling authority, conflict in those handful of decisions

| s have addressed the issue,

ithe case by turning a blind eye to the unsettled state of the law. Second, although this Court is

reto conclude that the statute requires the People to seek and disclose unsubstantiated
mplaints (and order the disclosure of that material), such a determination of error does not

Alale 10 a finding that the People did not act in good faith. In that instance, as the statute makes

. @ Gefendant may be entitled to a remedy for the erroneous non-production of discoverable

_ Wlerigl, g discovery violation” (CPL 245.50[1]; 245.80[1]). But, it is equally clear from the

_ o 4 p.e'ople have clearly acted reasonably and




aiously making that inquiry.
P

wbad faith (id.). The court offered the following reason:

These emails have actually provided the court with further
evidence that the People made significant efforts in continuing
to provide discovery materials to the defendant and adhere
to their ‘continuing duty to disclose’ under CPL 2435.60.
To hold these ongoing efforts against the People would be
placing them in a catch-22: if they provide supplementary
discovery material and status updates to defense E;ounsel,
then they will be accused of filing an invalid certificate of

compliance; and if they do not, then they will be accused
of attempting to conceal discovery material (id.).

bsed upop the same reasoning, the general expansion of the 1(k) inquiry conducted by the
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plice officers to complete another 1(k) form immediately following defendant’s arrest once

igan ignores “the circumstances”; and, unreasonably elevates what, at most could be considered
| ‘miential discovery violation, to a windfall for defendant. Consistent with the People’s
. “continuing duty to disclose” (CPL 245.60), the 1(k) form also advises each officer, “If you

"I aware of any new information, please contact the ADA.” This request, however, was

0y ope component of the People’s continuing efforts o collect 1(k) information.




nterial, the People acted in good faith and reasonably to produce up-to-date material.
emonstrative of the People’s efforts, the information was sought from two separate sources —

teindividual officer and the department. Both the individual and department requests not only
mefically identified the relevant material, but also reminded the recipients of the continuing
ity to produce material.

Any claim that this effort was deficient is based upon speculation and again conflates the

Ucepts of “good faith” and “reasonable[ness]” with strict compliance. Given the breadth and

4t of the information sought in the 1(k) questionnaire, the responsive information is

3dmilted]y subject to change. But it cannot be <aid that a police officer’s conviction for a crime




«formation is generally collateral, impeachment Information, a fact germane to this Court’s

mnsideration of what should be considered reasonable efforts by the People. For example, it
wuld be wholly unreasonable to assess the People’s efforts to preserve, obtain and produce a

ieotaped recording of a charged offense or confession, with the same degree of scrutiny as the
eoretical tangential impeachment upon which defendant has fixated.
Along those same lines, and even more importantly, defendant’s motion is defective

%ause there is o demonstration that the supposedly undisclosed impeachment material exists.

"t duty to disclose information in these circumstances, of course, cannot be greater than the

Hificate of compliance without a showing that undisclosed material exists, and in this case,




+ a showing has been mage after diligen
e

{Torts

-ontravene CPL 245.50(1),
als0

e disclosure of

‘ rcl'fﬁdﬂg

s ability to present a defense.

nefendant’s focus on inquiries without showing that any degree of inquiry could have produced

iicoverable material is, thus, obviously misdirected.

kstroyed, or otherwise unavailable,” despite “diligent and good faith efforts, reasonable under
Etitumstances,” In that instance, a defendant may be entitled to a remedy or sanction
AlSuant to CPL. 245.80(1)(b), but only upon a showing that the material “may have contained

M€ information relevant to a contested issue.” Here, defendant requests either the striking of

“People’s COC or, in the alternative, for preclusion of the testimony of all police and civilian




rjury, finds no support

nCPL article 245; runs afoul of long-settled fundamental principles of discovery; ignores extant

aieguards for the open exchange of information; and, is improperly premised on the unfounded

wiion that police witnesses are potentially unreliable reporters, and, therefore, those additional
potections are required to ensure that discoverable information has not been withheld,
To be sure, there is no express mandate in CPL article 245 that the People seek, or police

| Ucers make, disclosures of 1 (k) material (or any other discoverable material) under oath. Nor
5 her any express mandate that the People seek, or police witnesses give, sworn assurance that

| %0 materiay does not exist, Indeed, there is no statutory mandate that the People even make

f e quiry, as was done here through the use of the 1(k) questionnaire. Accordingly, the




o discovery” (emphasis added); the statute does not require an inquiry in any particular form

| ! gy © ® o ¢ 2. e X ! g
peluding “sworn™ 1nquiries, inquiries “under oath,” written Inquiries, or inquiries requiring the

spature of the responding officer. Significantly, in other provisions of the CPL, the Legislature

s required submissions to be sworn or subscribed (see, e.g., CPL 110.15 [1] [requiring
pecitied accusatory instruments to be “subscribed and verified by a person known as the
“mplainant’); CPL 100.30 [setting forth how specified accusatory instruments may be

Yeified"]; CPL 100,35 [requiring prosecutor’s information to be “subscribed by the district
omey by whom it is filed”]; CPL 710.60 [1] [requiring “sworn allegations of fact™ in support

f Upression motion]). Thus, the absence of a similar mandate in CPL article 245 that 1(k)

U . Ko 'e intent that submission of sworn

"

' 1 254 -370 [2d Dept
54) 10) inquirie is not mandated (of Peaple Bacell, 254 AD24 363, 36330 TZE Bep




Eaj S Cons. Laws OfN.Y., Book I’ S
T

o

Omitted ang excluded:”

{ wdered “based upon principles of due process” (Brown v Grosso, 285 AD2d at 644), and as

emonstrated above, the statute does not require sworn responses to prosecution inquiries, or any

ter particular form of inquiry. Based upon the absence of any express authority for the Court

"mandate a particular type of inquiry, the Court cannot indirectly mandate such an inquiry by

ﬁnding that, in its absence the People failed to act with due diligence. Second, there is no

>

by, inter alia: CPL 245.20(5), which expressly

lt :
U, s relevan here, compels compliance




fiiplinary claims confidential, and those objections were only finally rejected by the courts in
L1 (see, e.g., Uniformed Fire Officers Association v Blasio, 846 Fed Appx 25 [2d Cir,
fthruary 16, 20217).3
Given the absence of any statutory mandate for how 1(k) inquiries are to be performed,
% the extant mandates that CPL article 245.10 and 245.20 (1-4) shall be considered equivalent

"00urt or e and that the People and police shall maintain a “flow of information,” the People

fsCi

p“nary :




dromatography related to the certification of aJj reference standards” (affirmation of Dennis W

Light, Esq., dated January 25, 2022, 150; CPL 245.20[5]). Similarly, these records were also

mvided to defendant on November 30, 2021 labeled “SimSoln?1 170.pdf” (see Exhibit ). Thus,

e People have complied with all of our discovery obligations under CPL 245.20(1(s).

[V. THE PEOPLE HAVE EXERCISED DUE DILLIGENCE AND

FILED THE CERTIFICATE OF COMPLIANCE IN GOOD
FAITH.

Defendant’s motion to invalidate the People’s Certificate of Compliance (COC), and

245.2()(])(]() that tends to impeach the credlblllty of testifying ofﬁcers, as well as one civilian

22
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ion. Al that time, We acted in good faith by SUppling

Jig8 Information whi :
o 1o disclose As such, defendany . which we believed

S MOotion S ok i
8 pre & ' hould be denied In its entirety,

wiificate of readiness is “a drastic remedy which should be used both sparingly and judiciously”

Nelson, 67 Misc.d 313).

As the legislative history of article 245 Indicates, and as the
article's sanctions and remedies provisions suggest, the new

discovery law, designed as it was to be remedial in nature, should
not be construed as an inescapable trap for the diligent prosecutor
who professionally, assiduously and in good faith attempts to
comply with their new and extensive requirements under the
discovery statute, but through no fault of his or her own, is unable
to comply with every aspect of the automatic discovery rules

specified in CPL 245.20 (People v Erby, 68 Misc3d 625, 633 [Sup
Ct, Bronx County 2020]).




_ e le v Davis, 70 Misc3d 467 [October 9, 2020))

while CPL Article 245 references the importance of exercising due diligence and good faith

umerous times, it does not qualify these terms or their defining actions. As such, there is no
" 2

antorily-mandated bright line rule to resolve discovery disputes. Rather, the analysis of

iether due diligence was exercised in providing discovery is holistic: resolution requires
usideration of the totality of the circumstances (see People v Williams, County Court, Albany
louty, July 6, 2021, Ackerman, J., Index DA 260-20 [determination of discovery disputes must

*ade depending on the unique case at hand); see also Bruni, 71 Misc 3d at 920 [“discovery
Uputes gt be thoroughly examined to determine the appropriate outcome on a case-by-case

] i) Relevant to the determination of whether the filing of a certificate of compliance was

“S0nab]a under the circumstances is “whether the People reasonably and substantially adhered

b oy sianens oo 7] Misc 3d at 922
dlscove'y obligations and acted in good faith in doIng s0 agunl Misc 208

k. . .
ﬂlphﬂSlS added])‘ Put another way, resolution of discovery_dlsputcs requires the court to
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e been easily mandated explicitly (see People v Askin, 68 Misc 3d 372, 378-379 [County Ct,

Nessau County 2020] {rejecting claim that complete disclosure of discovery is required before

iling certificate of compliance as “unreasonable” and “clearly not what the Legislature

tented"]). However, with such intent, there would have been no need to discuss varying

eframes for discovery, continuing discovery, or supplemental certificates of compliance (see

) Indeeq. analysis of the other provisions of CPL 245 — specifically the discussions of

i iscovery” and “supplemental certificates of compliance” in CPL 245.50 (1); the




sows that they exercised due diligence and filed a certificate of compliance in good faith that

s reasonable under the circumstances, Defendant’s motion to invalidate the People’s

ilicate of compliance or for preclusion of evidence merely because one of the (1)(k) forms

| Sedonly about the existence of substantiated complaints, and because defendant unearthed a
0] cages that may or may not involve two of the People’s police witnesses, but which

iy do not eyidence non-production of discoverable information in all events, is meritless.
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BRITTANY BURK, being duly s
UARY 2022; (She) served AFFIRMAT}i o, deposes and says that on 15™ DAY of

ON IN OPPOSITION upon Raneri, Li
: : : pon Raneri, Light &
o’DeI!’ PLLC, Aatzlnd}Den;:s ‘ﬂY nghts, Esq, by enclosing a true copy thereof in a securely sealed
gostpaid wrapper €55€d 10 the said attomey at, 150 Grand Street, Suite 502, White Plains,

New York 10601 by depositing same in a Post Offjce Box regularly maintained by the United

States Govemmcnt, in the City of NEW ROCI']ELLE, NEW YORK.

Deponent further says that the said ATTORNEY is the attorney herein and the last address
gppearing from the last papers served on this office is SAME AS ABOVE.

Deponent is over the age of 18 years.

Assistant Distrigt Attorney
New Rochelle Branch
:

Sworn to before me this '“ _ 4

0 WHITE PLAINS BRANCH
WESTCHESTER BRANCH City Court Bullding
25 Moore Avenue 77 South Lexington Avenue

Mount Kisco, NY 10548 White Plains, New York 10601
Tel: (914) 864-7122 (814) 422.5285
RYE BRANCH ] YONKERS BRANCH
3010 Waeslichester Avenue 104 South Broadway
- Suite205 Yonkers, NY 10701
~__ Purchase, NY 10577 L (814) 231-2700
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