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Return Date:
April 22, 2022
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¢, New York on the 22™ day
of April, 2022, at 9:30 o’clock in the forenoon thereof or as soon thereafter as

counsel may be heard, for an order permitting reargument of this Court’s order, dated

January 14, 2022, and for such other and further relief as to this Court may deem just

and proper.

Dated: White Plains, New York
February 22, 2022
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N ﬂY: AsS ista‘nt District Attﬂl'ney




perjury: that he 1s an Assistant District Attorney of Westchester County and
submits this affirmation in support of the People’s motion to reargue this Court’s

order striking, the People’s certificate of compliance, and precluding the testimony

| ofNew York State Police Trooper Angelo Fortune and “the use of any evidence

Procured by Trooper Fortune.” This affirmation is made upon information and

atter maintained by the Office of the

beﬁef’ the source of which is the file of this m



New Rochelle. There, another New York State Trooper, Meghan McMahon, twice

rad “DWI Refusal” warnings to defendant and asked him to take a chemical

[ : weath test. In both instances, defendant refused.
charged in this Court by uniform traffic tickets with, among

Defendant was
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. This most recent discovery disclosure

| isluded 2 summary or Resume” of Fortune’s disciplinary history. The Resume
| jndicated that Fortune had been the subject of two complaints deemed to be

wunded: in 2018, a large quantity of drugs were found in a car that Fortune had

previously impounded; and, in 2020, Fortune had “unlawfully” taken a person into ‘

wstody following a prior arrest of that individual so that he could fingerprint that

l person. The Resume also ‘ndicated that Fortune had been the subject of two

». in 2015, & person claimed Fortune

tomplaints deemed to be “ynsubstantiate
use she requested 2 complete

‘reated her rudely” and issued her tickets beca

aimed that Forune had “inappropriately




The cas€ Was adjourned to September 30, 2021 .

On September 30, 2021, defense counsel filed a motion, dated September
78,2021, seeking to strike the People’s certificate of compliance (Exhibit 1,

ached). Defense counsel’s complaint focused on the People’s failure to provide

afficient information, “actual documentation,” relating to Fortune's disciplinary

history (Epstein Affirmation at {1 7 [Fortune’s disciplinary Resume was attached to

defendant’s motion as Exhibit B]).




| e motion schedule for the People to file their response by November 12, 2021;

- ) de fendant,s reply by November 19, 2021,

Before submitting a response to defendant’s motion, the People disclosed.

/s the Portal, materials relating to the previously disclosed complaints in

Fortune’s disciplinary history, as reflected in the previously disclosed Resume,

frst on November 5, 2021, and, again, on November 9, 2021.

the People disclosed three additional items relating to

On November 5, 2021,

d “founded” complain';s. First, the Pepple disclosed a July

the previously disclose
«Notice of Suspension” indicating that due to

18,2019, “Letter of Censure” &nd




icle
jon of his conduct (Porta] gy, and the State Poljce

figat
e

restee of medical treatment) (Portal File: DCN2018-0071).

On November 9, 2021, the People also served upon defense counsel, and

rled with this Court, a Supplemental Certificate of Compliance reflecting these

most recent disclosures and a statement of readiness.

On November 10, 2021, the People disclosed two additional packets of

 mterial relating to the allegations summarized in Trooper Fortune’s previously

tantiated. First, the People disclosed

|

I’r .
. f disclosed Resume, allegations deemed unsubs
| - s Fortune
| ., o ioed in the Resume, that
{? documents relating to the 2018 corr pl _f t, e
L arrestee’s “vaginal region
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ed), opposing defendant’

ach S motion. As relevant to Fortune's disciplinary

. the People explained th io]
2corG P P at defendant or ginally had been solely provided
fortune’s resume, as that was “the information which [the People] believed to be
proper to disclose,” and, in all events, and reflecting the People’s good faith, the

! People had since “disclosed to the defendant all substantiated and unsubstantiated

t1e which were mentioned in the Resume” (Mellea Memorandum of Law, Point

). The People argued, inter alia, that the original certificate of compliance should

ant had not demonstrated, and, indeed he

w0t be stricken because, inter alia, defend
cause Fortune had not yet testified (id., Point I1I).

ould not do so, any prejudice be




lined to exclude the time for motion practice pursuant to CPL 30.30(4)(a),” the

court should “charge the People with the time occasioned by their failure 10

sroduce discovery which caused the delayed hearing and the filing of this motion”

(i4). Defense counsel claimed this remedy is “especially warranted” because the

,  People had not offered a “good faith basis for failing to produce discovery to

1 oduce di vir “deceptive ? relati extension of
| woduce discovery” and their «deceptive statements” relating fo te

|

lme to file papers in oppo psition (¥

- Gocumentation
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he circumstances’ that defendant was prejudiced on July 28, 2021, when the

People did not provide all impeachment information relating to Fortune (id.).

Concluding, the Court found that “as the Court has found the People in violation of

tsdiscovery obligations, the Court pursuant {0 CPL 245.80 sanctions the People




! people’s original certificate of compliance, as expressly stated by defendant, th
| ¢ & , e
_ people submit that the motion must be properly resolved, as required by CPL
17045 and 210.45. Here, the People do not contest the Court’s conclusion that the

tissue disciplinary records were 1n the possession of the prosecution, albeit for a

iifferent reason. The records, although not in the file of the local court prosecutors

possession of the Office of the District

handling defendant’s case, were in the
erefore, is imputed to the local court

ts of the disclosed disciplinary

prosecutors, as a

Attorney; their possession, th




,otion to dismiss.

POT; 1 Afirmed to be true.

- ¥ Dated: White Plains, New York
; - February 22, 2022




} preclusion order is particularly acute because it effectively dismisses the People’s

! . in a manner depriving the People of any right to appeal. In imposing this

mauthorized sanction, the Court ignored the deficiency of defendant’s pleadings,

e nature of the items disclosed, and extant law governing the imposition of

:ssue within the confines of

¥ snctions for discovery violations. Considering the

setutory and decisional guideposts, defendant C
records because 1o testimony has

0y the delayed disclosure of the disciplinary

defendant still has ample opportunity to

been taken in this case, and, therefor ¢,

1 either plea negotiations or Cross"

memingﬁllly use the disclosed materials ]

“mination of Fortune.




&

| ;i discretion to sanction the People, however, also has well-settled limits

Under CPL 245.80 (1) (a),

¢t 8 @ 5 3 ®
[wlhen material or Information is discoverable

| nder this article but is disclosed belatedly, the court shall impose an appropriate
¥ rmedy or sanction if the party entitled to disclosure shows that it was prejudiced”
emphasis added). True, the Court recognized this provision governed its decision

fwhether a sanction-was appropriate (Decision and Order at p. 4). But, the Court

oerlooked that defendant made no showing of prejudice as contemplated by CPL

late disclosures, never mind a showing

%580 and decisional law relating to

thorizin g
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fortune, and if defendant had been prejudiced, plead and demonstrate prejudice in
his reply.
Not surprisingly, defendant’s attorney made no such showing given the

Y naure of the disclosed materials, and the procedural posture of this case.

lellingly, he made no reference to the substance of the disclosed material. Nor

Ve any portion of the material submitted to the Court for its ln-camers review.
the People’s request for

%motion time should be excludable. *

defe"da“t’s “rights to a speedy rial had been Pr) Ll




A

neuses on whether the discovery violation impaired a defendant’s ability to use

he items or information, or contributed to the outcome of a proceeding, not

whether a mere delay resulted from the nondisclosure. For example, CPL 245.80

1) (2) mandates that, in all circumstances, “the party entitled to disclosure shall be

siven reasonable time to prepare and respond to the new material,” showing the

aramount. Likewise, CPIL, 245.80 (1) (b),

party's ability to use the material is p

:0veming sanctions for lost or destroyed material, highlights the central issue of

riate remedy Of <anction is that which is proportionate




| nayhaveto @ reopened pre-trial hear

ng wWhen such statements were disclosed

| efore the close of evidence at trial” (CPL, 245 8¢ [3]).

While CPL 245.80 (2) sets forth the sanctions available to a court, charging

Y the People with speedy-trial time due to consideration of mere delay in producing

discovery is not one of the itemized or listed sanctions. The same provision does

dllow a court to impose a sanction by “such other order as it deems just under the

dreunstances” (CPL 245.80 [2]; see People v Otero, 70 Misc3d 526, 531-32 [City

Court Albany 20207), but this last clause (focusing on “gs it deems just under the

' G of the sanction, when
‘Ieumstances™), highlights the legislative intent the natre 62%

dice. As titled, «“ Available

imposed, proportionally fits the demonsn'atéd preju
speak to the type of preju
be read together.

dice which
r . | | - r
Medies or sanctions,” the clause does not

| . s nrovisions must
st be shown, And, all of the section’s pre visions |




jefendant by gauging whether the defendant had been “given a meaningful
opportunity to use” the withheld evidence “to cross-examine the People’s

wimesses or as evidence during his case” (People v Cortijo, 70 NY2d 868, 870

1987]). The Appellate Division, Second Department has likewise considered

Whethel' a defendant suffered prgj udiced by the late disclosure of impeachmwt

Talerial by focusing on the defe




| strimentally relied upon the non-disclosure and was denied the opportunity to use

| e materials (see, e.g., People v Goins, 73 NY2d 989, 991 [1989]).

Any claim that the prejudice suffered by defendant was the delay in the

wosecution, therefore, flies in the face of CPL 245.80 and these controlling

ecisions. Indeed, defendant’s “delay constitutes prejudice” theory is illogical
e the Pel‘opleu_did not timely produce discovery
1o hean prejudiced. Put another way,

%eause by that metric, any tim



.nceivable prejudice suffered by defendant.

Dispositively, pretrial hearings never commenced in this case, and, thus,

Trooper Fortune has never beén called to testify. Therefore, defense counsel was

ever deprived of the opportunity to use the materials in cross-examination of

Fortune, or as evidence in this proceeding. Accordingly, he cannot show prejudice

) the timing of the People’s disclosure (see Sanchez, 144 AD3d at 1180; People v

lhomas, 12 AD3d 383, 384 [2d Dept 2004]; Robertson, 192 AD2d at 632; ?urks,

. of Fortune’s disciplinary history

he summary ©f

a EXHIBIT 1 _




¥ eistence of material, the Court of Appeals has indicated that a defendant’s

inaction is a factor militating against the imposition of a sanction (Jenkins, 98
NY2d at 284 [“Even though the defense attorney knew from the voluntary

dsclosure form that a ballistics report existed and he asked for it, he did not renew

lis request,”]).




od 19 defendant’s arrest,
A

¥ legations, that Fortune was rude to a person, is also hardly impeaching of his
credibility.
To be sure, the Court’s preclusion order also undermines the “truth-seeking

! fiction” of the criminal action against defendant (Jenkins, 98 NY2d at 284), no

of Nassau v Canavan, 1

Fshington. 23 NY3d 228, 231 [2014] [quoting County




y entitle a defendant to such q ¢

| | 606553“]

(peop
puside ring the totality of thege circumst
ances, the Preclusion order was

LT ust” 10T P roper (CPL 245.80 [2]); indeed, it wag Wholly authorized
' ze

o Matter of Johnson v Sackett, 109 AD3 4 430 [finding that court
roperly precluded evidence before trial had commenced]). The Court
. rooked the doubly severe impact of its preclusion order: it “effectively

ominated the ability of the People to prosecute” the case (compare Matter of

ity Newbauer, 148 AD3d at 265). Defendant’s guilt cannot be established

iihout Fortune’s testimony. Fortune observed defendant operating a motor

shicle and arrested him based upon his observations of defendant’s signs of

Moxication and the failed field sobriety tests. The evidence of defendant’s refusal

s order, as evidence derived from

Yould also be arguably precluded by this Court’
e its prior preclusion order and




Contrary to defendant’s contention, the People have acted in good faith, a

it overlooked by this Court in finding that the People’s certificate of compliance

wsinvalid. Early in the prosecution, the People disclosed materials directly

elating to defendant’s arrest, and furned over the summary of Fortune’s

that there is no obligation 1o

{ Gsciplinary history. In addition to cases holding

those instances of founded 2
ching information or as tools for €

ey




(

good faith compliance,

idered 8 motion to dismiss,




ujdmﬂfely filed his motion, on September 30, 2021

, 18 €Xcludable time under CPL,

Dept 1988] [time

{0 @) (8) (People v Shannon, 143 AD24 572, 57273 [1

| ntemplating the filing of motion which was not “hypothetical” but ultimately

1ed was properly excluded]).

Nor should this Court adopt defendant’s novel interpretation of People v

MeKenna (76 NY2d 59 [1990]), a case addressing a wholly factually dissimilar

00, drcumstance, to charge the People the time attributed to his motion practice. As

emonstrated, charging the People time, in the absence of demonstrated prejudice

sanction under CPL

%tause of the aepﬁvaﬁon of use, wo,uld- be i unauthorized




| syccessful” defense claim]). Defendant’s attempt to charge the People with
1
mtion time flies in the face of this controlling precedent, At bottom, the delay in

Y the case was the result of defendant filing his objection motion: and, therefore, the

peedy trial time occasioned by that motion practice must be excluded pursuant to

¥ (PL30.30 (4) (a) (see People v Lumpkin, 71 Misc3d 1213 [A] [Sup Ct Kings Cty,

be charged with a motion

21] [“Although defendant argues that he should not

| Muessitated by the People's conduct (here, the filing of a COC that, upon




ension (see Exhibit A to Epstein Reply Affirmation), the remaining time is
xciudable time attributable to motion practice because the People sought a

=sonable extension of time to respond to defendant’s motion (People v Anderson,

¥ 116AD2d 309 [2d Dept 1995). Any speedy trial motion must be denied.




District Attorney of Westchester County
Westchester County Courthouse

111 Dr, Martin Luther King Jr., Boulevard
White Plains, New York 10601

(914) 995-3496




