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AFFIRMATION

Return Date:
April 22, 2022

(Matthew J.
Costa, J.)

submits this affirmation in reply to the affirmation filed by counsel for defendant in

opposition to the People’s motion to reargue this Court’s order striking the
People’s certificate of compliance, and precluding the testimony of New York

State Police Trooper Angelo Fortune and “the use of any evidence procured by

Trooper Fortune.” This affirmation is made upon information and belief, the
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source of which is the file of this matter maintained by the Office of the District
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| Jinsel for defendant served the People
with & 0opy oF his response (herelnafiey, )
|

el Answer"),

Ny that answer, 1he eople's gont '
ontention that (he Court must determine any

cIn support of his orlginal motion, defense

counsel expressly requested (h ourt “dlamlea ¢k *
| At the Court “dismiss these charges pursuant 1o CPLL

T: B " Iy A & |
§30,30" (Epstein Reply af 122), Nevertheless, counsel now atfirms that the “only
rellel™ requested by him was stelking the eople’s certificate of compliance
(Epstein Answer at 4 35), Defense counsel, thus, has clarified that there was never

n dismissal motion on speedy trial grounds pending before this Court, and,

iccordingly, the People's request for the Court to dispose of such motion s

neademie,
Contrary to defense counsel's contention, the People have otherwlse

properly sought reargument, True, In opposing defendant’s motion, the People

defendant has been prejudiced” (by the timing of

argued “there Is no way that the
“he case has yet 1o have any adversarial proceedings”

Mellea Affirmation, Plntill). Ignored by

thelr disclosures) because
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s certificate of

’S suggestion that the

e should have address
ed th .
g appmpl‘lateness of all sanctions available to the

defense counsel only

raised the 1ssue of alleged prejudice for the time, and in conjunction with a

proposed sanction, in reply (Epstein Reply at § 20). Defendant’s current claim that
the People previously addressed these issues in opposing his motion is, therefore,

not supported by the record.

Even in defense counsel’s reply, however, defense counsel did not seek the

drastic remedy of preclusion. In fact, that such a drastic remedy as preclusion of

testimony from the prosecution’s primary and vital witness (Irooper Fortune) was

under consideration by the Court Was only first revealed to the People by this

Court’s decision and order. AS ndicated in People v Otero (70 Misc3d 526

d by defense counsel (Epstein Reply at § 18),

[Alb&ny City Ct 2020]), a case cite

ons, “it would be unfair to impose




embership, Inc., 49
M I, AD3d 583, 584 [2d Dept 2008]; Tadesse v Degnich, 81

AD3d 570 [1* Dept 2011
D). Indeed, reargument is particularly warranted because

the Court’s preclusion order is tantamount to dismissal, and, as acknowledged by

defense counsel, the People have no right to appeal (Epstein Answer at  2).
In arguing that this Court did not overlook the law, defense counsel suggests

the Court give no weight to decisions pre-dating the enactment of CPL article 245

(Epstein Answer at § 20). Counsel makes the obvious point that those decisions

could not have considered CPL article 245, enacted in the future (Epstein Answer

at 1 20). In so doing, defense counsel ignores the more relevant controlling point

of law: the Legislature, in enacting CPL 245.80, is presumed to have been aware

of those decisions (Odunbaku v Odunbaku, 28 NY3d 223, 229 [2016]).




a defendant (see, e.g., People v Jenkins, 98 NY2d 280, 284 [2002]; People v Kelly,

62 NY2d 516, 520-22 [1984]; see also People’s Memorandum of Law in Support
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Pivotally, the Legislature, presumed to be aware of these decisions, did not
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. e settled the '
| ourts hav Mmeanin ;
| 4 S “Xisting Provision the enactment of a new

vision that mirrors the ex;jes:
pro g Stat“ml’y ext indicates as | matter, that
o a general matter, tha
e newW provision has that same : i
meanlng”

'8htfoot v Cendant Mortg. Corp., 137

the face of these settled principles.

Detense counsel’s argument that decisional law relating to the appropriate

sanction for Brady and Rosario violations is inapposite (Epstein Answer at § 19), is
equally off the mark.! A prosecutor’s Brady obligations were previously codified
in CPL 240.20 (1) (h) (requiring disclosure of “[a]nything required to be disclosed

prior to trial, to the defendant by the prosecutor, pursuant to the constitution of the

state or of the United States”]). Thus, those cases assessing the appropriateness of

a Brady violation, under a similar sanction provision (as demonstrated above),

should have been considered by this Court in determining any sanction in this case.

‘<« also curious because he invokes the Rosario
y for the first time as part of this

doctrine (Epstein Answer al
reargument motion.



CPL 245.20 (1) (k) (71 Misc3d 1205 [A], at *4), clearly indicating the continued

relevance of those decisions in interpreting CPL 245.20 (1) (k); and in Cooper, the

court went so far as to hold that “CPL 245.20(1)(k)(iv) specifically delineates and

\_—____——

*Showing the continued relevance of p
also cites such decisions to explain the
COmmcntaries, McKinney’s Cons. Law o
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» and that a defendant’s opportunity to

jals conti
yse materials continues to contro] determinations of prejudice. In Ambrosini, the

defendant contended that the charges against him should have been dismissed on

the ground that he had “belatedly received Brady material” because, in violation of

the deadline in CPL 245.10 (1) (a) (jii), he received the discovery on the day of
trial (id.). The Appellate Term rejected the defendant’s claim, finding “any Brady

issues were resolved, as the District Court provided defendant with an appropriate

remedy, pursuant to CPL 245.80 (1), by offering to delay the trial so that counsel

could review the materials and talk to defendant” (id.). The Ambrosino decision

thus makes clear that this Court’s preclusion order, tantamount to dismissal

notwithstanding that defendant received the materials long before any hearing or

trial. was an unauthorized eXercise of judicial power (Matter of Clark v Newbauer,

148 AD3d 260 [1% Dept 2017))

ice based upon a

terial, defendant persists in




the Rodriguez court also found the delay

prejudiced the defendant only after recognizing that the delayed disclosure

prevented the defendant from using the belatedly disclosed materials in motion

materials.
In addition to being legally infirm, defendant’s claim of prejudice by delay
plainly rings hollow in light of his current request to submit additional submissions

in opposition to the instant reargument motion (Epstein Answer at § 14, n 3).

Defendant took more than a month to file his original motion; did not obj ect to the
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on opportunity to file a reply.

De
fense Counsel’s request should, therefore, be

denied.

Defense counsel’s re 3 HRae :
quest to file yet more submissions is even more dubious

when considered in light of his service of this Court’s decision and order upon the

People with notice of entry (Epstein Answer, Exhibit A). Defense counsel
recognizes that the People have no right to appeal (Epstein Answer at § 2), and

there was no need to trigger the deadline for the People’s time to seek reargument
(CPLR 2221 [d] [3]) because the motion had been filed and served three days

before his filed notice. There is but one reason for counsel to have filed the notice:

ensuring the commencement Of;the fonr-month statute of limitations for the People
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, In fairness, the People should get

an"op|:!01'tumty to file a reply. Defense counsel’s request should, therefore, be

denied.

Defense counsel’s e . :
request to file yet more submissions is even more dubious

when considered in light of his service of this Court’s decision and order upon the
People with notice of entry (Epstein Answer, Exhibit A). Defense counsel
recognizes that the People have no right to appeal (Epstein Answer at § 2), and

there was no need to trigger the deadline for the People’s time to seek reargument

(CPLR 2221 [d] [3]) because the motlon had been ﬁled and served three days

before his filed notice. There is but onp reason for cousel to have filed the notice:

ensuring the commencement of the :*‘ £ *n;_;. = 3?--“ ute of limitations for the People
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the People’s certificate of compliance.

Affirmed to be true.

Dated: White Plains, New York
March 18, 2022

s/ William C. Milaccio
' ~ WILLIAM C. MILACCIO




cITY COURT: CITY OF NEwW
cOUNTY OF WESTCHESTER
! THE pEOPLE OF THE STA-{‘E“
b o
-against-
MICHAEL MOLINA,
Defendant.
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STATE OF NEW YORK )
SS..

COUNTY OF WESTCHESTER )

WILLIAM C. MILACCIO, an attorney duly admitted to practice law before
the Courts of the State of New York, makes the following affirmation under the

penalties of perjury: that he is an Assistant District Attorney of Westchester

County and affirms that on March 18, 2022, he served a true copy of the Reply
Affirmation in the above-captioned matter upon defendant’s counsel, Steven

Epstein, Esq., via email to sepstein@barketepstein.com, and Matthew Keller, Esq.,
via email to mkeller@barketepstein.com, after receiving consent from Mr. Keller

to service by email.
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Dated: White Plains, New York




