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Neighborhood School in the

Lincoln Attendance Zone -
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Attendance Zone Maps & K-5 Enrollment

School Assignment & Transportation

Enrollment Projections

City Hall as a Municipal Building

City Hall as a School Facility

(missing some title search information, escrow from City of New Rochelle Corpo-
ration Counsel)

NYSED Construction and Financing

(need a written document from Carl))

Kaufman Decision



Obstacles to overcome...

1. The Kaufman Decision is still in effect so the federal case from 1961 would
need to be addressed with the Federal Court to clear the way for a school
in what amounts to a federally-regulated school district zone within the
City School District of New Rochelle. A legal opinion is needed to analyze
all of this.

2. Building a new facility or significantly modifying an existing structure will
require tens of millions of dollars. It will require acres of space and a facility
to house hundreds of staff and students. Qualifying for reimbursement
through the New York State Education Department will be difficult in a de-
clining enrollment environment. Obtaining voter approval for a bond for
tens of millions of dollars for a school for one district, the entire City voting
to fund a new school that serves a small section of the City would be a ma-
jor challenge.

3. City Hall as a school in the Lincoln Attendance Zone. Setting aside the
building requires tens of millions in renovations, it would require moving a
part of the Ward school district into the LAZ which pulls a thread on a knit
sweater (see, "What About Barnard?) and risks opening up old arguments,
creating new ones and unraveling many districts.

4. City Hall as a school near the Lincoln Attendance Zone. Setting aside the
building requires tens of millions in renovations, and there are issues with
a proposed community center or school (Refugio de Esperanza), it is not a

school in the Lincoln Attendance Zone.



5. Combining Lincoln Attendance Zone with an adjoining district. Another
school may or may not be able to accommodate hundreds of students
from the currently defined Lincoln Attendance Zone. If not it may require
millions of dollars to expand a school.

6. The District-Wide Healthy and Safety (RESCUE) Committee looks at issues
from a facilities perspective only. The Committee does not get involved in
issues such as curriculum, district border realignment, purchasing or leas-
ing property, magnet-status, staffing, etc. This report is an effort to clarify
the obstacles which must be overcome in order to establish (via new con-
struction or by converting an existing structure) a school building on prop-
erty of sufficient acreage (4-5 acres). The next step would be to use this re-
port as the basis for an initial framework for a larger discussion best under-
taken by a community-wide committee with a much larger number of peo-
ple drawn from among all appropriate stakeholders. That next step needs
to come from the New Rochelle Board of Education. Our recommendation
is that that Board accept the findings in this report, discuss whether or not
to explore the subject beyond the scope of the report (which we recom-
mend), and if so then establish a “Community Stakeholder Committee for
Best Addressing the Historical Issues with the Long Abandoned Lincoln At-

tendance Zone". We leave it to the board to come up with a catchier title.



Lincoln Attendance Zone: 2021 K-5 (400-425 students)

New Rochelle
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Count of Student ID

Column Labels

PF

Row Labels 01 02|03 |04 |05 |06 |07 |08 |09 110 |11 ]12 |KF PH |PS |Grand Total
11 - Daniel Webster Elementary School 1 1| 4] 4 1 11
116 - New Rochelle Alt HS 3] 2]10] 2 17
13 - Albert Leonard Middle School 54143| 42 139
14 - Isaac E Young Middle School 20| 29] 27 76
16 - New Rochelle High School 941 86| 6650 296
2 - Columbus Elementary School 2| 1] 1] 3 7
3 - George M Davis Jr Elementary School 12|25]12|13| 19 20 101
4 - Jefferson Elementary School 8} 9]11| 8|15 10 61
5 - Barnard Early Childhood Center 6| 9 9 21| 3 48
666 - Universal Pre K 5| 11 16
8 - Trinity Elementary School 8] 7|11 9| 4 7 46
9 - William B Ward Elementary School 21| 19|25} 26| 34 20 145
Grand Total 58| 70| 61| 63| 76| 74| 72| 69} 97| 88| 76| 52| 67| 5| 32| 3 963
Grade Band Total

PK-5 435

6-8 215

9-12 313

Grand Total 963




City Zoning within an approximation of Lincoln Attendance Zone
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LAND DISPOSITION AND DEVELOPMENT AGREEMENT
BETWEEN THE
CITY OFNEW ROCHELLE
AND
REFUGIO DE ESPERANZA, INCORPORATED

This Agreement dated as of December 48, 2018 by and between the CITY OF NEW
ROCHELLE, a New York municipal corporation with offices at 515 North Avenue, New
Rochelle, New York 10801 ("City") and REFUGIO DE ESPERANZA, INCORPORATED a
not-for-profit corporation organized and existing under the laws of Delaware, having offices at
473 North Avenue, New Rochelle, New York 10801 ("Developer").

WHEREAS, the City has been engaged in discussions with developer for the sale of a
portion of the current City Hall parking lot to be used for construction of a community center; and

WHEREAS, on or about June 14, 2016, the City Council, by Resolution No. 136
authorized the City Manager to enter into an agreement with the Developer to sell a portion of
the rear parking lot located at 515 North Avenue, identified as BI. 822 Lot 5 (the “Property”) to
the Developer for the purpose of its development as a community center and authorized the
City Manager to execute this agreement upon terms set forth therein and upon such other terms
and conditions that may be acceptable to the City Manager and the Corporation Counsel;

NOW, THEREFORE, in consideration of the foregoing recitals and of the mutual covenants

contained herin, the receipt and sufficiency of which the parties hereto acknowledge; the City and
the Developer agree as follows:

1. CONVEYANCE AND ACCEPTANCE. The City agrees to sell and convey, and the
Developer agrees to purchase and develop, the Property, subject to the terms
and conditions set forth in this Agreement.

(a) The Property is identified as an approximately 11,500 square foot portion of Bl
822 Lot 5 substantially conforming to the survey prepared by Aristotle
Bournazos dated March 2017 annexed hereto as Exhibit A. It being
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understood that the exact dimensions and square footage are to be determined
by agreement between the City and Developer’s architect.

2. EXECUTION OF AGREEMENT. This Agreement shall become binding upon the parties
hereto on the date that it has been fully executed by the City and the Developer.

3. INSTRUMENT OF CONVEYANCE. The instrument to be used to convey the Property shall be a
quitclaim deed (the "Deed").
(2) The Deed:
(i) shall be generally consistent with Exhibit I
(i) shall state the grantee’s name and address as being the same as those of the
Developer, as stated in the preamble hereof,

4. CONSIDERATION. The City shall sell, and the Developer shall purchase, the Property, for the
sum of One Million Five Hundred Thousand ($1,500,000) Dollars, payable as follows:

(a) One Hundred Fifty Thousand ($1 50,000.00) on the signing of this Agreement by check
drawn on the New York Office of a member bank of the New York Clearinghouse
Association payable to the unendorsed order of the Escrow Agent as down payment. Such
monies shall be held in escrow pursuant to the terms of this agreement.

(b) One Million Three Hundred and Fifty Thousand ($1,350,000.00) at the Closing of Title
by wire transfer or official bank check payable to the City.

S. REPRESENTATIONS, WARRANTIES, COVENANTS, AND AGREEMENTS
(a) City represents, warrants, covenants, and agrees as follows:

(i) The City is a duly organized, validly existing New York municipal corporation;

(i) The City has the full power and authority to execute, deliver and perform this
Agreement and full power and authority to consummate the transactions herein
described, and the person who has executed this Agreement on behalf of the City has
the authority to do so.

(b) Developer represents, warrants, covenants and agrees as follows:

() The Developer is a duly organized validly existing Delaware not-for-
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profit Corporation authorized to do business in New York;

(ii) The Developer has the full power and authority to execute, deliver and perform
this Agreement and full power and authority to consummate the transactions herein
described and the person who has executed this Agreement on behalf of the
Developer has the authority to do so.

(¢) All representations, warranties, covenants and agreements contained in this Agreement
shall be deemed to be restated on the Closing of Title and shall be true and correct as of
such date.

6. DOWNPAYMENT HELD IN ESCROW.  Seller’s attorney ("Escrowee") shall hold the
Downpayment in escrow in a segregated bank account at Citibank, N.A. 1040 Boston Post
Road, Rye, New York 10580 until Closing or sooner termination of this contract and shall pay
over or apply the Downpayment in accordance with the terms of this Agreement.

(@ The down payment shall be delivered to Escrow Agent in accordance with the provisions
of paragraph 4 hereof, and shall be held by Escrow Agent until the Closing of Title or
sooner termination of this Agreement,

(b) At the Closing of Title the down payment shall be paid by Escrow Agent to the City.

(c) If for any reason the Closing of Title does not occur, then Escrow Agent shall continue
to hold the down payment until otherwise directed by joint written instructions from
City and Developer or a final judgment of a court having jurisdiction. Escrow Agent,
however, shall have the right at any time to deposit the down payment with the clerk of
any state court sitting in the State of New York. Escrow Agent shall give written notice
of such deposit to City and Developer. Upon such deposit, Escrow Agent shall be
relieved and discharged of all further obligations and responsibilities hereunder.

(d) The parties acknowledge that Escrow Agent (i) is acting solely as a stakeholder at their
request and for their convenience, (ii) shall not be deemed to be the agent of either of
the parties and (iii) shall not be liable to either of the parties for any act or omission on
its part unless taken or suffered in bad faith, willful disregard of this Agreement or
involving gross negligence. City and Developer shall jointly and severally indemnify
and hold Escrow Agent harmless from and against all costs, claims and expenses,

including reasonable attomneys' fees and disbursements, incurred in connection with the
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performance of Escrow Agent's duties hereunder, except with respect to actions or
omissions taken or suffered by Escrow Agent in bad faith, willful disregard of this
Agreement or involving gross negligence on the part of Escrow Agent.

(e) Escrow Agent shall place the down payment in a federally insured account in the
Depository Bank. Escrow Agent shall not be liable for any losses suffered in connection
with any such deposit. Any fees or charges in connection with such investment shall be
paid out of the amounts held in escrow before any other payments shall be required to
be made from such amounts.

(f) Upon any delivery of the amount remaining in escrow as provided in this section,
Escrow Agent shall be relieved of all liability, responsibility or obligation with respect
to or arising out of the escrow or under this Agreement.

(g) Escrow Agent shall be entitled to rely or act upon any notice, instrument or document
believed by Escrow Agent to be genuine and to be executed and delivered by the proper
person, and shall have no obligation to verify any statements contained in any notice,
instrument or document or the accuracy or due authorization of the execution of any
notice, instrument or document. The terms of this subparagraph shall not be deemed to
release Escrow Agent's liability for damages suffered by the Escrow Agent as a result of
Escrow Agent's actions or omissions taken in bad faith or in willful disregard of this

Agreement or involving gross negligence on the part of the Escrow Agent.

7. TiTLE REPORT AND PERMITTED EXCEPTIONS. Developer, at its sole cost and expense, shall
obtain from a reputable title insurance company licensed to do business in the State of New
York (the "Title Company"), an examination of title for the property and shall cause same to
be delivered to City’s attorney.

(a) The conveyance of the Property shall be subject to the following easements, covenants,
conditions . and restrictions (collectively, "Permitted Exceptions"):

(i) zoning regulations, municipal building restrictions, environmental quality or land use
restrictions or regulations and all other laws, ordinances, regulations and restrictions
and the violations of or non-compliance with any of the foregoing, or with other lawful
action of any public authority having jurisdiction ;

(ii) variations between fences, retaining walls, steps, hedges, shrubs, trees and record lines

of title;
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(iii)utility and telephone company rights and easements to maintain, install or remove
poles, wires, cables, pipes, boxes and other facilities and equipment in, over and upon
the property;

(iv) easements that affect any land in the bed of any street, road or avenue, opened or
proposed, in, on, in front of or adjoining the property;

(v) rights and easements for the installation, maintenance and replacement of water mains
and sewer lines and facilities and equipment in, over and upon the property;

(vi) covenants, conditions, restrictions, easements and agreements of record; and

(vii) the existing state of the title of the City and any state of facts an accurate survey

would show.

8. SITE "As Is"; RISK OF L0SS AND ENVIRONMENTAL MATTERS. The City shall convey the
Property “as is™ as to title and physical condition.

(a) The City shall not prepare the property for any purpose whatsoever related to Developer's
obligations, and Developer agrees to accept the property in its condition, environmental or
otherwise. The City will not under any circumstances be liable to Developer for any
damages which may result should any improvements on the property be damaged or
destroyed in any manner prior to the Closing of Title to Developer.

(b) This Agreement is made without warranty, express or implied, as to the condition of the
property or as to the suitability or fitness of the land, improvements or appurtenances
thereto for construction and subsequent use by Developer, its successors or assigns.
Developer acknowledges that it has been given ample opportunity prior to the date hereof
to go upon the property to make investigations, and purchases the property in accordance
with this Agreement at the full Purchase Price, irrespective of the condition of the
property and of any unusual subsurface or subsoil conditions which may be found or
discovered thereon at any time.

(¢) Developer acknowledges that neither the City nor any employee, representative or agent
of the City has made any representation, warranty or covenant, express or implied, with
respect to the property and it is agreed that the City makes no representations, warranties
or covenants, express or implied, as to its physical condition; as to the condition of any
improvements thereon; as to any compliance with Environmental Laws, or otherwise,

affecting the use, value, occupancy or enjoyment of the property; or as to any other matter
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whatsoever, IT BEING EXPRESSLY UNDERSTOOD THAT THE PROPERTY IS
BEING CONVEYED IN AN "AS IS" CONDITION, ENVIRONMENTAL OR
OTHERWISE.

(d) From and after the Closing of Title, Developer shall comply with the provisions of all
Environmental Laws applicable to the Project and the uses and activities conducted, and
will perform all investigations, removals, remedial actions, cleanup and abatement,
corrective action or other remediation that may be required pursuant to any
Environmental Law with regard to any condition of the property existing before or after
the Closing of Title, at its sole cost and expense, and the City, and its members, officers,
agents and employees shall have no responsibility or liability with respect thereto.

(e) Nothing in this Agreement is intended in any way to preclude or limit Developer from
pursuing any remedies Developer may have with regard to the existence of any
Environmental Condition, in, on, under or about the property against any party, other than
the City and its members, officers, agents and employees.

(f) "Environmental Conditions" shall mean any material or substance that, whether by its
nature or use, is now or hereafter defined as a hazardous waste, hazardous substance,
pollutant or contaminant subject to regulation under the Comprehensive Environmental
Response, Compensation and Liability Act of 1980 (42 U.S.C. §9601 et seq.), the
Hazardous Materials Transportation Act (49 US.C. §1801 et seq.), the Resource
Conservation and Recovery Act (42 U.S.C. §6901 et seq.), the Toxic Substances Control
Act (15 US.C. §2601 et seq.), the Clean Air Act (42 U.S.C. §7401 et seq.) and the
Federal Water Pollution Control Act (33 U.S.C. §1251 et seq.), all as presently in effect
and as the same may hereafier be amended, any regulation pursuant thereto, or any other
present or future law, ordinance, rule, regulation, order or directive addressing
environmental, health or safety issues of or by the Federal government, or any agency,
court or body of thereof and the State of New York or other political subdivision thereof,
exercising executive, legislative, judicial, regulatory or administrative functions

(collectively, the "Environmental Laws").

The provisions of paragraph 8 shall survive closing of title or other termination of this

Agreement.



9. CONDITIONS PRECEDENT TO CLOSING OF TITLE; CLOSING OF TITLE, Developer’s
obligation to close is conditioned upon City subdividing the Property from the larger lot
currently identified as Bl. 822 Lot 5 and the City obtaining a final subdivision plat for the
Property.

(a) City shall promptly take all actions necessary to subdivide the Property from the larger lot.
All costs associated with the subdivision of the property from the larger lot including,
surveys, engineering, architectural and legal fees, title searches, shall be the responsibility
of the City. However, in the event Developer does not proceed to closing for any reason
other than City’s willful default, Developer shall reimburse City for all costs actually
incurred by the City in connection with the subdivision.

(b) The Closing of Title and delivery of the Deed shall occur on or before 30 days from the
date City obtains final subdivision approval.

(c) Notwithstanding anything in this Agreement to the contrary, the date for the Closing of
Title may be adjoumned for not more than 60 days upon the mutual consent of the
parties. Each party agrees that such consent shall not be unreasonably withheld if such
adjournment is requested by the other party.

(d) The Closing of Title contemplated in this Agreement shall be held at the offices of the
City's Corporation Counsel, 515 North Avenue, N ew Rochelle, New York, or at such
other location as the parties may mutually agree upon. At the Closing of Title the City
shall deliver an executed Deed. The City and Developer agree to execute and deliver a
New York Real Estate Transfer Tax Return Credit Line Mortgage Certificate (TP-
584), a RP-5217 and such other forms as may be reasonably necessary to record the
transaction.

(i) Real estate taxes will be adjusted and prorated on the basis of the fiscal year for
which assessed based on a 365 day year.

10. DEFAULT ON OR BEFORE CLOSING.
(a) Default by City
(i) If, on or prior to the Closing Date, City defaults in any of the covenants, agreements or
obligations to be performed by City under this Agreement on or as of the Closing Date
(or at the Closing) beyond all applicable grace and cure periods or City otherwise
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materially defaults hereunder and such other material default is not cured, then, and in
any of such events, Developer, as its sole remedy therefor, may either (1) seek specific
performance of City's obligations hereunder, without abatement, credit against or
reduction of the Purchase Price or (2) terminate this Agreement by written notice to
City, whereupon the down payment shall be refunded to Developer; it being understood
and agreed that in no event shall Developer be entitled to monetary damages. If
Developer shall elect to so terminate this Agreement, then, upon such election, neither
party shall have any further rights or obligations hereunder. Developer waives any other
right or remedy, at law or in equity, which Developer may have or be entitled to as a
result of any defauit by City.

(i) If Developer, with knowledge of a default in any of the covenants, agreements or
obligations to be performed by City under this Agreement beyond all applicable grace
and cure periods or a material inaccuracy in any representation or warranty of City
made in this Agreement, elects to proceed to Closing of Title, then, upon the
consummation of the Closing, Developer shall be deemed to have waived any such
default and/or material inaccuracy and shall have no claim against City on account
thereof.

(b) Default by Developer

(i) If, on or prior to the date for the Closing of Title, Developer defaults in any of the
covenants, agreements or obligations to be performed by Developer under this
Agreement on or as of the Closing Date (or at the Closing) beyond all applicable grace
and cure periods, or City shall become aware of an inaccuracy in any representation or
warranty made by Developer pursuant to this Agreement which has a material adverse
effect on City or Developer otherwise materially defaults hereunder and such other
material default is not cured, then, and in any of such events, City, as its sole remedy
therefor, may terminate this Agreement by written notice to Developer, whereupon,
City may retain as liquidated damages on account thereof, the down payment , and the
down payment shall be paid to City by Escrow Agent in full satisfaction of all of
Deveioper's obligations hereunder. Upon any such termination of this Agreement,
neither party shall have any further rights or obligations hereunder other than those
which expressly survive the termination of this Agreement. City and Developer agree
that the damages that City will sustain as aresult of such termination will be
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substantial, but will be difficult to ascertain, and the aforesaid liquidated damages arc a
fair and reasonable amount to be retained by City as agreed and liquidated damages
and shall not constitute a penalty or a forfeiture.

(ii) If City, with knowledge of a default in any of the covenants, agreements or
obligations to be performed by Developer under this Agreement beyond all
applicable grace and cure periods or amaterial inaccuracy in any representation or
warranty of Developer made in this Agreement, elects to proceed to the Closing of
Title, then, upon the consummation of the Closing of Title, City shall be deemed to
have waived any such default and/or material inaccuracy and shall have no claim

against Developer or any assignee on account thereof.

11. COMMENCEMENT AND COMPLETION OF PROJECT. The Developer shall undertake the
construction of the Project on the Property subject to the terms and conditions of the City
Council Resolution approving the sale.

(@) The Project shall be defined as the development and construction on the land conveyed
hereunder of an approximately 21,654 square foot Community Center, including a
community room, gymnasium, kitchen, classrooms and meeting rooms.

(b) No later than 30 days afier the closing, the plans for the Project shall be submiited to the
Commissioner of Public Works and Development for approval, prior to filing with the
Building Department.

(c) Developer shall be solely liable for all costs incurred in connection with the
processing of applications for the City Approvals. The City makes no representations as
to the City Approvals. Notwithstanding the foregoing, the City agrees, in good faith to
process and review the Developer's applications for the City Approvals. City Approvals
shall mean the site plan approval from the Planning Board and other discretionary land use
approvals required from the City for the Project.

(d) The Developer shall, at its own cost, apply for the Building Permit for the Project not later
than 60 days after the receipt of City Approvals. Construction of the Project and shall
commence within 30 days after receipt of the said Building Permit and shall be diligently
prosecuted to completion as soon as practicable and not later than 24 months after
the receipt of the New Rochelle Planning Board approval therefor, subject to
Unavoidable Delays.



(¢) The Project shall be constructed in a workmanlike manner and in conformity with the site
plan approval of the City Planning Board and building plans approved by the New
Rochelle Bureau of Building in connection with the Building Permit and any building
permits subsequently obtained for the Project and in accordance with law.

(H) All costs of development, including, but not limited to, closing, surveying, clearing,
environmental remediation, site improvements, access, sanitary and storm Sewers, permits,
and off-site traffic improvements, shall be the sole responsibility of the Developer.

() Parking for the Project shall be provided by Developer in compliance with the New
Rochelle City Code. Any use of the City Hall parking lot for parking or access shall be
subject to a separate lease agreement. At closing, City agrees to execute a lease in favor of
Developer for the exclusive use of 15 parking spaces for a term not less than 50 years, The
spaces shall be located in a portion of the present City Hall parking lot where the easterly
line of the City property meets the westerly, or rear property line of Lot 35, commonly
known as 4 Manor Place.

(h) Developer shall bear the entire cost of installing and/or re-locating the necessary utility
connections on any part of the Property, and between the Property and the sanitary
sewers, storm drains, water lines, electric, gas, telephone and other public utility lines
owned by the City and by any private and public utility companies within or beyond the
boundaries of the Site, and Developer shall secure any permits and approvals required for
any such installation, subject to Unavoidable Delays.

(i) Completion of Construction shall be defined by the issuance by the Bureau of Building of
the City of a temporary or permanent certificate of occupancy for the Project.

() An unavoidable delay shall be defined as any delay, obstruction, or interference resulting
from any act or event which has a material adverse effect on a party's obligations to
perform under this Agreement provided that such act or event is beyond the reasonable
control of such party and was not separately, concurrently or partially caused by any
negligent or willful act or omission of such party, and provided that such act or event could
not have been prevented by reasonable action on such party's part and such party asserting
such act or event has used its best efforts to remedy the delaying condition in an expedient
and efficient manner, including, without limitation, acts of force majeure.

The provisions of paragraph 11 shall survive ciosing of title or other termination of this
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Agreement.

12. RESTRICTIONS ON USE OF PROPERTY AND PROJECT. The Project shall be used exclusively
as a community center on the following terms and conditions:
(a) activities shall be predominately held during afterschool hours and on weekends
(b) no commercial operation shall be maintained on the premises
(¢) community events with an anticipated occupancy of 25 or more persons shall be restricted
to weekends or after 5:00 PM on weekdays
(d) no event or activity shall be permitted to continue beyond 11:00 PM on any day.

13. INSURANCE AND INDEMNIFICATION. In the event the City permits the construction to
begin prior to the final subdivision approval, then, during the construction of the Project,
Developer shall cause the City to be named as additional insured on any policies of
liability insurance which Developer and its contractors shall maintain during such
construction period.

(a) The Developer shall defend, indemnify and hold the City, including its boards,
departments, officers, employees and agents, free and harmless from and against any
and all liability, damages, claims, demands, costs, judgments, fees (including reasonable
attorney fees), or losses to the extent arising from the acts or omissions of the
Developer or any party under the direction or control of the Developer.

The provisions of paragraph 13 shall survive closing of title or other termination of this

Agreement.

14. NONDISCRIMINATION. Developer shall abide by and shall cause its contractors,
subtenants, assignees, and franchisees to abide by the City's Nondiscrimination and Equal
Opportunity Policy adopted October 22, 1996, as amended. During the construction of the
Project:

(8) Developer shall not discriminate against any employee or Developer for
employment because of race, color, religion, sex, age, physical disability, national origin,
ancestry, or sexual orientation, and will comply will all govermnental rules, laws and
regulations relating thereto.

(b) Developer shall post and keep posted in conspicuous places, available to employees
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and Developers for employment, notices to be provided by the Commission of Human
Rights setting forth the substance of the provisions of subsection (a) of this Section and
such provisions of the State of New York's laws against discrimination as such
Commission shall determine.

(c) Developer shall state, in all solicitations or advertisements for employees
placed by or on behalf of Developer, that all qualified applicants shall be afforded equal
employment opportunities without discrimination because of race, color, religion, sex, age,
physical disability, national origin, ancestry, or sexual orientation.

(d)  Developer shall comply with the provisions of Sections 291-299 of the
Executive Law and the Civil Rights Law of the State of New York, will furnish all
information and reports deemed necessary by the Commission of Human Rights under
these non-discrimination clauses and such sections of the Executive Law, and will permit
access to its books, records and accounts by the Commission of Human Rights, the City,
the State Attomey General, the State Commissioner of Housing and Community Renewal
and the State Industrial Commissioner, for purposes of investigation to ascertain
compliance with those non-discrimination clauses and such sections of the said Executive
Law and Civil Rights Law.

()  Developer shall include the provisions of sub sections (a) through (d) hereof in
every subcontract or purchase order, altered only to reflect the proper identity of the
parties, in such a manner that such provisions will be binding upon each subcontractor or
vendor as to operations to be performed within the State of New York. The provisions of
sub paragraphs (a) through (d) hereof shall also be included in any agreements with any
Space tenants, concessionaires, licensees or other occupants of portions of the Project or
their contractors if any such agreement requires such party to construct or cause to be
constructed any of the Project.

The provisions of paragraph 14 shall survive closing of title or other termination of this

Agreement.

18. BROKER. Each of the parties hereto represents and warrants to the other party that it has not
dealt with any broker, consultant, finder or like agent who might be entitled to a commission or
compensation on account of introducing the parties, or the negotiation or execution of this
Agreement. Each of the parties further agrees to indemnify and hold harmless the other party
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and its respective successors and assigns, from and against any and all claims, losses, damages,
liabilities, costs and expenses, including reasonable attorneys' fees, arising out of any breach by

said party of the representations and warranties in this Section.
16. LEGAL FEES. Each party shall pay the fees and disbursements of its own legal counsel.

17. ConFLICT OF INTEREST. No member, official, consultant, professional, agent or employee
of the City shall have any personal interest, direct or indirect, in this Agreement or in
Developer, nor shall any such member, official, consultant, professional, agent or employee
participate in any decision relating to this Agreement which affects his or her personal interests
or the interest of any corporation, partnership, or association in which he or she is directly or
indirectly interested.

18. ESTOPPEL CERTIFICATES, Each of the parties agrees to at any time and from time to time,
within ten (10) days following written notice by any party to the other party hereto, to execute,
acknowledge and deliver to the party who gave such notice a statement in writing certifying
that this Agreement, and if amended as amended, is still in full force and effect and stating
whether or not to the actual knowledge of the signer of such certificate, without any duty of
inquiry or due diligence but based upon actual notice only, the other party is in default in
performance of any covenant, agreement, or condition contained in this Agreement, and, if so,
specifying each such default of which the signer may have actual knowledge, it being intended
that any such statement delivered pursuant to this section may be relied upon only by any
prospective mortgagee or assignee of any mortgage in respect of the requesting party's interest.

19. NOTICE AND DEMAND. A notice, demand, consent, request, approval, or other
communication under this Agreement by either party to the another party shall be deemed
sufficiently given either on the third (3rd) business day following the date of its dispatch by
certified mail, postage prepaid, return receipt requested, or on the day such writing is delivered
(or delivery by courier or express mail is refused) during regular business hours if sent by
facsimile (with a copy sent the same day by express mail, private courier or overnight courier),
or express mail, addressed both to the address for the receiving party as set forth in the
preamble to this Agreement together with to the address of the attorney for the receiving
party. If a party changes its address, it shall advise the other party to this Agreement of such

new address in accordance with the notice requirements of this section.

13] >
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Notice to City: K. Gill, Esq.
Chief of Staff for Policy and Government Affairs/Corporation
Counsel
515 North Avenue
New Rochelle, New York 10801
914-654-2125

Kgill@newrochelleny.com

With copy to: Susan Schneider Lonergan, Esq.
12 Horton Street
Rye, New York 10580
914-488-4550
sschneiderlonergan@gmail.com

Notice to Developer: Refugio de Esperanza Incorporated

With copy to: Austin Torres, Esq.
Torres & Torres, Esgs.
89 Beverly Road
New Rochelle, New York 10804
718-654-6000
914-462-7487 (c)
ttlawyers@aol.com

20. MISCELLANEOUS

(2) The Developer may not assign this Agreement, may not transfer title to the Property
and/or the Project, without the prior written consent of the City Manager and

Corporation Counsel which consent may not be unreasonably withheld.

(b) The City shall not unreasonably withhold its consent to amendments to this Agreement
which are requested by a mortgagee of the Project which is an institutional lender and
which requests such amendments as a condition of making a loan to the Developer for
construction of the Project, provided however that no such amendments shall materially
change the terms and conditions of this Agreement or materially violate the City's rights

and powers as a municipal corporation.

(c) The parties to this Agreement specifically reserve any and all rights and remedies they may
have if the other party materially defaults in any of its obligations under this Agreement,
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which rights and remedies shall survive termination or expiration of this Agreement

including but not limited to injunctive relief and other equitable remedies.

(d) The titles of the several parts, Articles, and Sections of this Agreement are inserted for
convenience of reference only and shall be disregarded in construing or interpreting any of
its provisions.

(€) This Agreement shall be governed by, interpreted under, and construed and enforced in
accordance with the laws of the State of New York applicable to agreements made and to
be performed entirely within New York. Any action or proceeding brought in connection
with this Agreement shall be brought in the Supreme Court of the State of New York with

venue in Westchester County.

(D) This Agreement including all schedules attached hereto contains the entire agreement
between the parties with respect to the subject matter hereof and supersedes all prior
understandings and writings with respect thereto. This Agreement may not be modified,
changed, supplemented, or terminated, nor may any obligations hereunder be waived,
except by written instrument signed by the party to be charged. The parties do not intend to
confer any benefit hereunder on any person or entity other than the parties hereto. In the
event that any provision of this Agreement shall be held or determined to be invalid or
unenforceable in any court proceeding, then, such invalidity or unenforceability shall affect
only the provision which is the subject of such determination and all other provisions of
this Agreement shall remain in full force and effect, and the parties shall apply their best

efforts to modify the affected provisions to eliminate such invalidity or unenforceability.

(8) No waiver of any breach or any agreement or provision herein contained shall be deemed
a waiver of any preceding or succeeding breach thereof or of any other agreement or
provision herein contained. No extension of time for performance of any obligations or acts

shall be deemed an extension of time for performance of any other obligations or acts.
(h) This Agreement shall bind and enure to the benefit of the parties and their respective
successors and assigns. This Agreement may not be assigned except as set forth above.

(i) In the event of any default of any of the material covenants or obligations contained herein
by either of the parties to this Agreement (either such party a "Defaulting Party"), then the
City or the Developer, as the case may be, shall deliver written notice of such default to the
Defaulting Party setting forth the nature of such default (the "Notice of Default"). In the
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event that such default is not cured within thirty (30) days following receipt of such Notice
of Default or, in the event that the default is not reasonably susceptible of being cured
within such thirty (30) day period, the Defaulting Party has not commenced to cure such
default or does not thereafter continue to diligently prosecute the cure of such default, then
the party delivering such notice shall have, except as otherwise provided herein, the right to
exercise any and all remedies available to it at law or equity.

This Agreement may be executed in several counterparts, each of which shall be deemed
an original and all of which shall constitute one and the same instrument, and shall become
effective when counterparts have been signed by each of the Parties and delivered to the
other Parties; it being understood that all Parties need not sign the same counterparts.

(k) The exchange of copies of this Agreement and of signature pages by facsimile

transmission, by electronic mail in “ portable document format” (.pdf” ) form, or by any
other electronic means intended to preserve the original graphic and pictorial appearance of
a document, or by combination of such means, shall constitute effective execution and
delivery of this Agreement as to the Parties and may be used in lieu of the original
Agreement for all purposes. Signatures of the Parties transmitted by facsimile shall be
deemed to be their original signatures for all purposes.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and

year first above written.

REFUGIO DE ESPERANZA,
INCORPORATED

BY: & kraA FagER A
TITLE: T PR4<<¢(

ATR%WO FORM O\VLY
=

¥ GILL, CORPORATION COUNSEL

CITY OF NEW ROCHELLE

BY: CHARLES B. STROME, III
CiTY MANAGER

2 8 LD
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ACKNOWLEDGMENTS

STATE OF NEW YORK,
COUNTY OF WESTCHESTER ) ss.:

e
Onthe 47 day of December, 2018, before me, the undersigned, a Notary Public in

and for the State of New York, came Charles B. Strome III, personally known to me
or proved to me on the basis of satisfactory evidence to be the individual whose. name is
subscribed to the within Agreement, and acknowledged to me that he executed the same in his
capacity, and that by his signature on the instrument, the individual or the person upon behalf

of which the individual acted, executed the instrument.
AT

BRIAN J, POWERS
Notary Public, State of New Yark
. No. 4620721
uvalified In Westchestar County

arm Expir
plres s /5 / _/20/7

STATE OF NEW YORK,
COUNTY OF WESTCHESTER )ss.:

Onthe' 2 Fj' day of December, 2018, before me, the undersigned, a Notary Public in

and for the State of New York, came CLARA RIVERA, personally known to me or proved to
me on the basis of satisfactory evidence to be the individual whose. name is subscribed to the
within Agreement, and acknowledged to me that he executed the same in his capacity, and that
by his signature on the instrument, the individual or the person 4 behalf of which the
individual acted, executed the instrument.

" AUSTIN TORRES
/ Notary Public, State of New York
No. 60-4002857
Quaiified in Westchester County
Certificate filed in Bronx County
Commisslon Expires Dec. 31, 2021
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CITY OF NEW ROCHELLE, N.Y.
DEPARTMENT OF DEVELOPMENT
PLANNING BOARD

Introduced: April 28, 1998
Adopted: April 28, 1998
Moved By: Brown

Seconded By: Bulfamante

RESOLUTION NO. 44-98
BLOCK 822, LOT 13

WHEREAS, on April 28, 1998, J. A. Valenti Contracting Corporation, submitted an
application to amend previously approved site plans, (Nos. PB43-94 and PB 52-95) to
add retaining wall, gas tank and pump, revise parking with 56 exterior spaces and 4
interior spaces at 475 North Avenue, Block 822, Lot 13 in a C-1 Zoned District: and

WHEREAS, it has been determined by the Planning Board of the City of New Rochelle
that this site is not in a Critical Environmental area and is an Unlisted action under the
SEQRA process; and

WHEREAS, on April 28, 1998, the Planning Board of the City of New Rochells,
declared itself to be the Lead Agency in connection with all processing, procedurss,
determinations and findings to be made or conducted with respect to the application
to amend previousljy approved site plans (Nos. PB43-94 and PB 52-95) to add
retaining wall, gas tank and pump, revise parking with 56 exterior spaces and 4
interior spaces at 475 North Avenue, Block 822, Lot 13 in a C-1 Zoned District. The
Planning Board took this action pursuant to Section 8-0101, et seq., of the
Environmental Conservation Law and pursuant to the regulations promulgated by the
New York State Department of Environmental Conservat:on specifically, 6 NYCRR
Part 617 ("SEQRA Regulations”); and, -

WHEREAS, after careful review and consideration of the full Environmental
Assessment Form, it has been determined that this application will not have a
significant impact on the environment and does not require the preparation of an
Environmental Impact Statement; and



BE IT RESOLVED, that the Planning Board approves the application submitted by J.
A. Valenti Contracting Corporation, on the following condition:

1. The Applicant shall comply with all of the terms and conditions required
by the Planning Board in Resolutions 43-94 and 52-95.

Dated: May.-271998 AUTHENTICATED

fostlon oot g
ANTHONY AZ?'ARBONE, Chairmar! ’

Filed in the Office of the City Clerk
on May 13, 1998 _

o) (0 00

DOROTHY ALREN, City Clerk
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CITY OF NEW ROCHELLE, N.Y.
DEPARTMENT OF DEVELOPMENT
PLANNING BOARD

Introduced: April 28, 1998
Adopted: April 28, 1998
Moved By- Brown
Seconded By: Bulfamante

RESOLUTION NO. 43-98
BLOCK 822, LOT 13

WHEREAS, on April 28, 1998, J. A. Valenti Contracting Corp., submitted an
application to amend previously approved site plans (Nos. PB43-94 and PB 52-95) to
add retaining wall, gas tank and pump, revise parking with 56 exterior spaces and 4
interior spaces at 475 North Avenue, Block 822, Lot 13 in a C-1 Zoned District; and

WHEREAS, it has been determined by the Planning Board of the City of New Rochelle
that this site is not in a Critical Environmental area and is an Unlisted action under the
SEQRA process; and

WHEREAS, on April 28, 1998, the Planning Board of the City of New Rochelle,
declared itself to be the Lead Agency in connection with all processing, procedures,
detemminations and findings to be made or conduicted with respect to the application
to amend previously approved site plans (Nos. PB43-94 and PB 52-95) to add
retaining wall, gas tank and pump, revise parking with 56 exterior spaces and 4
interior spaces at 475 North Avenus, Block 822, Lot 13 in & C-1 Zoned District. The
Planning Board took this action pursuant to Section 8-0101, et seq., of the
Environmental Conservation Law and pursuant to the regulations promulgated by the
New York State Department of Environmental Conservation, specifically, 6 NYCRR
Part 617 ("SEQRA Regulations"); and, :

WHEREAS, on April 28, 1998, after careful review and consideration of the full EAF, a
dstermination was made that this application will not have a significant impact on the
environment and dees not require the preparation of an Environmental Impact
Statement; and now therefore,



BE IT RESOLVED, that the action constitutes an Unlisted action under Part 617 of the
SEQRA regulations which will not have a significant effect on the environment and
therefore does not require the preparation of an Environmental impact Statement.

Dated: May,5/;1998 AUTHENTICATED:

. T (e / !/z'(g'
ANTHONY A. CQRBONE, Chairman !

Filed in the Office of the City Clerk
on May 1§, 1998

(D L QDO

DOROTHY ALLEN, City Clerk




NOTICE OF DETERMINATION
PLANNING BOARD OF THE CITY OF NEW ROCHELLE
RE: APPLICATION OF J.A. VALENTI CONTRACTING CORPORATION
LOCATED AT 475 NORTH AVENUE, BLOCK 822, LOT 13

Pursuant to Part 617.7 of the implementing regulations pertaining to Article VIl
(State Quality Review Act) of the Environmental Conservation Law, this is a Negative
Declaration regarding a proposed action in the City of New Rochelle, New York.

This Notice is a Declaration of No Adverse Environmental Impact for the
purposes of Article Vill of the Environmental Conservation Law.

By Resolution No. 43-98, on April 28, 1998, the Planning Board of the City of
New Rochelle determined that the following action constitutes an Unlisted Action
pursuant to Section 617.4 of the SEQRA regulations and will not have a significant
effect on the environment and does riot require the preparation of an Environmental
Impact Statement:

Application of J.A. Valenti Contracting Corporation
Block 822, Lot 13

Zoning C-1

City of New Rochelle

The application is made pursuant to the Zoning Ordinance of the City of New
Rochelle,

The application approved by the Planning Board on April 28, 1998, permits the
applicant, J. A. Valenti Contracting Corp., to amend previously approved site plans
(Nos. PB43-94 and PB 52-95) to add retaining wall, gas tank and pump, revise
parking with 56 exterior spaces and 4 interior spaces at 475 North Avenue, Block 822,
Lot 13 in a C-1 Zoned District. The following are the reasons supporting this
determination:

1. The proposed application will not pose significant negative impacts on the
character of the surrounding neighborhood and will improve the appearance and
functions of the property.

2. The proposed action will not significantly impact existing air quality, ground
or surface water quality or quantity, traffic or noise levels and will not result in a
substantial increase in solid waste production, or a substantial increase in potential for
erosion, flooding, leaching, or drainage problems.

3. The proposed action will not result in the creation of a material conflict with
the community's current plans or goals.



s

4. The proposed action will not result in the creation of a hazard to human

health.

5. The proposed action will not result in a substantial change in the use of
tand or in its capacity to support existing uses.

6. The proposed action will not result in the impairment of the character or
quality of important historical, archaeological, architectural or aesthetic resources.

7. There are no substantial long term, short term, or cumulative environmental
impacts or consequences, as set forth in 6 NYCRR Part 617.7 which will result from
the action.

In making this determination, the Lead Agency has reviewed the information
contained in the full EAF submitted by the Applicant as well as the comments and
recommendations of its professional staff. The name and address of the Lead
Agency is the Planning Board of the City of New Rochelle, New York. The name and
address of the person who could provide further information is Kathleen E. Gill,
Deputy Corporation Counsel, Department of Law, City of New Rochelle. Telephone
Number: (914) 654-2120.

No Draft Environmental Impact Statement will be prepared in view of the
finding that the proposed action will have no adverse environmental significance or
impact and the acceptance of the submitted full Environmental Assessment Form
(EAF) regarding the proposed action.

Dated: May~) ;71998 AUTHENTICATED

ANTHONY A. CARBONE, Chairman '

Filed in the Office of the City Clerk
on May 2§, 1998

Ol 000

DOROTHY ALLEN, City Clerk
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CITY OF NEW ROCHELLE, N.Y.
DEPARTMENT OF DEVELOPMENT

PLANNING BOARD
Introduced: April 28, 1998
Adopted: April 28, 1998

Moved By: Brown

Seconded By: Bulfamante

RESOLUTION NO. 42-98
BLOCK 822, LOT 13

WHEREAS, on April 28, 1998, J. A. Valenti Contracting Corp., submitted an
application to amend previously appraved site plans (Nos. PB43-94 and PB 52-95) to
add retaining wall, gas tank and pump, revise parking with 56 exterior spaces and 4
interior spaces at 475 North Avenus, Block 822, Lot 13 in a C-1 Zoned District; and

WHEREAS, it has been determined by the Planning Board of the City of New Rochelle
that this site is not in a Critical Environmental area and is an Unlisted action under the
SEQRA process; now, therefore

BE IT RESOLVED, by the Planning Board of the City of New Rochells, that the
Planning Board does hereby declare itself to be the Lead Agency in connection with
all processing procedures, determinations and findings, to be made or conducted
with respect to the site plan submitted by the Applicant. The Planning Board takes
this action pursuant to Section 8-0101, et seq., of the Environmental Conservation
Law and pursuant to the regulations promulgated by the New York State Department
of Environmental Conservation, specifically, 8 NYCRR Part 617 ("SEQRA
Regulations").

Dated: Mab’Z71 998 AUTHENTICATED:

[ vq‘fLH Ceo A\_/ -

ANTHONY A. CARBONE, Chaifman®

Filed in the Office of the City Clerk
on May £, 1998

e CQQQ@—-

DOROTHY ALLEN, City Clerk




CITY OF NEW ROCHELLE, NEW YORK
DEPARTMENT OF DEVELOPMENT
PLANNING BOARD

Yeas Nays Abstaln Absent
October 25, 1994

Introduced: Brown X
mante X

Adopted: October 25, 1994 ;g:ru:on' ° X
. Corrle X

Moved by: Corrie Freeman X
Ross' X

Seconded by: ___Sussman - Sussman X
RESOLUTION #43 - 84

GRANTING OF SITE PLAN APPROVAL
THE COURT/POLICE FACILITY
BLOCK 822, LOT 13

WHEREAS, J.A. Valentl Contracting Corp. ("Applicant) has proposed to construct an
approximatsly 65,000 square foot court/police facility on an approximately 80,000 square foot site in the
City of New Rochelle. The project sits s located on North Avenue adjacent to City Hall and is comprised
of properties currently designated on the officlal tax map of the City of New Rochelle as Block 822, Lot
13; and

WHEREAS, the project site is zoned C-1 Genaral Commercial under which the proposed
court/police facillty is a permitted use; and

WHEREAS, on October 25, 1994 in accordance with the Land Development and Zoning Code of
the City of New Rochells (the "Code”), having previously complied with the informal review procedures of
this Pianning Board, the Applicant submitted ta the Planning Boasd a site plan entitled Proposed Public
Safety Facility dated October 14, 1994 prepared by Anthony M. Pucilio, Architect, consisting of Site Plan,
Landscaping Plan and Elevations, collectively the "Site Plan; and

WHEREAS, in addition to the Site Plan the Applicant and Clty staff submitted or presented to the
Planning Board copies of:

1. Environmental Assessment Form and Traffic Review prepared by Tim Milier Assoclates,
inc.

2 Determination of Significance of City CounciL

3 Environmental Assessment Form submitted on behalf of the Appiicant.

4, Correspondence from Westchegster County Planning Board dated October 24, 1994; and
5. Interior Floor Plans: Basement; First and Second Floors; and

WHEREAS, the Site Plan details that the facllity would be situated lengthwise parallel to North

Avenus, and that of the facllity's approximately 65,000 square feet, 22,000 square feet would be allocated
to the Court, and 43,000 square feet would be allocated to the Police Department; and



WHEREAS, the Project Site would have one direct point of vehicular access and one direct point
of vehicular egress from North Avenue with one other point of vehicular ingress from the driveway north
of the proposed Faclilty and a pedestrian access from the existing City Hall parking fot; and

WHEREAS, the City Council of the City of New Rachelle has acted as Lead Agency for the
environmental review of this matter in terms of selection of a development proposal and authorization to
execute a Sales/Purchase Agreement, which was declared an unlisted action in accordance with Article
8 of the Environmental Conservation Law of the State of New York and the rules and regulations
promulgated thereunder at 6 N.Y.C.R.R. Part 617 (collectively "SEQRA); and

WHEREAS, in compliance with the procedural and substantive requirements of SEQRA in
connection with the environmental review of the Applicant's development proposal and the Sales/Purchase
Agreement, a Environmental Assessment and Traffic Review prepared by Tim Miller Associates, Inc. was
reviewed and accepted by the City Council, public comment was accepted and a determination of
significance was adopted by it in which it concluded, among other things, that the environmental Impacts
associated with the proposed development of the Court/Police Facility on the subjsct site would not be
significant; and

WHEREAS, in compliance with the procedural and substantive requirements of SEQRA, in
connection with the Appilicant’s specific Site Plan proposal the Planning Board, as Lead Agency,
conducted its own independent analysis of environmental impacts. the Planning Board considered the
analysis previously submitted to the City Councll along with the additional information submitted relative
to the Site Plan application which is descrtibed above-herein; and

WHEREAS, in compliance with the procedural and substantive requirements of SEQRA the
Planning Board, as Lead Agency with regard to the Site Plan application, previously has adopted a
negative declaration;

NOW, THEREFORE, BE {T HEREBY

RESOLVED, that the Site Plan complies with all requirements in the Zoning Code, conforms to the
requirements of the Land Development Regulations, and the design of the Project Site and improvements
conform to all other applicable requirements; and, be it further

RESOLVED, that the layout of buildings, driveways, walks, parking and drop-off areas and other
features of the Site Plan have been established with due regard to: (a) public convenience and safety,
(b) proper relation to pedestrian and vehicular and other uses in adjacent areas, including access and
egress plus interior circulation layout, and (¢} topography and other land features, including but not limited
to the sufficlency of landscaping and effectiveness of screening; and, be It further

RESOLVED, that the Applicant has satisfied the requirements of the Zoning Code, including the
submission requirements of Land Development Regulations set forth at Section A 361.25 of the New
Rochelle Code; and, be it further

RESOLVED, that based upon the above-detailed findings, the Site Plan is approved subject to the
following conditions:

1. The submission of a complete set of building pians for review and approval by the
Building Cfficial prior to the issuance of a Building Permit.

2. The submission of an as-built survey prior to the issuance of a Certificate of Occupancy.



3. All curbing, sidewalks, street pavement, landscaping, storm and sanitary sewers,
manholes and catch basis shall be constructed pursuant to standards of the City
Department of Public Works.

4. The on-street parking proposed along that portion of North Avenus fronting the subject
premises shall be eliminated and that area dedicated as a passenger drop-off zone.

5. Signage directing Intemal traffic flow and designating the handicapped parking and drop-
off areas shall be indicated on the Site Plan.

6. in developing the final layoust for the building interior, the Applicart, in consultation with
its building design experts, shall consider providing a first-aid room.

7. Pedestrian pathways shall be Installed from the existing parking lot behind the proposed
Court/Polics Facility to the proposad Facility and from City Hall to the proposed Facility.

8. The requisite handicapped spaces shall be provided in front of the Court/Police Facility
adjacent to North Avenue.

9. A manhole shall be installed at the junction of the trench drain outlets. This manhoals shall
be drained into the proposed outiet drain with a minimum pipe size of 12* diameter.

10. The brick used for the exterior of the Court/Police Facillty shall be matched closely as
possible with the existing brick color of Gity Hall

11. All improvements detailed on the Site Plan shail be constructed substantially as set forth
therein, including but not limited to landscaping (for which a landscape bond, or other
sultable security, in form and substance satisfactory to the Corporation Counsel, shall be
posted in the amount of the estimated cost of material and labor and held for a two-year
period); and, be it further

RESOLVED, that this Resolution shall take effect immaediately.
AUTHENTICATED:
A

ASFFHONY A, CARBONE, CHAIRMAN
Planning Board

Date decision filed in Office of City Clerk
November 15, 1994
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CITY OF NEW ROCHELLE, NEW YORK
DEPARTMENT OF DEVELOPMENT
PLANNING BOARD

Yeas Nays Abstaln Absent

introduced: October 25, 1994 Brown X
X

Adopted: October 25, 1994 g:’rf’m“’""’ N
Corrie Corrle X

Moved by: Freeman X
Ross X

Seconded by: Freeman . Sussman X
RESOLUTION #42 - 94

DETERMINATION OF SIGNIFICANCE RESOLUTION
THE COURT/POLICE FACILITY
BLOCK 822, LOT 13

WHEREAS, J.A. Valenti Contracting Corp. (‘Applicant’) has proposed to construct an
approximately 65,000 square foot court/police facility on an approximately 80,000 square foot site in the
City of New Rochelle. The project site is located on North Avenue adjacent to City Hall and is comprised
of properties currently designated on the officlal tax map of the City of New Rochelle as Block 822, Lot
13; and

WHEREAS, the project sits is zoned C-1 General Commercial under which the proposed
court/police facllity is a permitted use; and

WHEREAS, on October 25, 1994 in accordance with the Land Development and Zoning Code of
the City of New Rochelle {the 'Code*), having previously complied with the informal review procedures of
this Planning Board, the Applicant submitted to the Planning Board a site plan entitied Proposed Public
Safety Facility dated October 14, 1894 prepared by Anthony M. Pucillo, Architect, consisting of Site Plan,
Landscaping Plan and Elevations, collectively the *Site Plan; and

WHEREAS, in addition to the Site Plan the Applicant and City staff submitted or presented to the
Planning Board copies of;

1. Environmental Assessment Form and Traffic Review prepared by Tim Miller Associates,
Inc.

2 Determination of Significance of City Council,

3 Environmental Assessmant Form submitted on behalf of the Applicant.

4 Correspondence from Westchester County Planning Board dated October 24, 1994; and
8, Interior Floor Plans: Basement, First and Second Floors; and

WHEREAS, the Slte Plan details that the facllity would be situated lengthwise paraliel to North

Avenus, and that of the facility's approximately 65,000 square faet, 22,000 square feet would be allocated
to the Court, and 43,000 square feet would be allocated to the Police Department; and



WHEREAS, the Project Site would have one direct point of vehicular access and one direct point
of vehicular egress from North Avenue with ene other point of vehicular ingress from the driveway north
of the proposed Facility and a pedestrian access trom the existing City Hall parking lot; and

WHEREAS, the City Council of the City of New Rochelle has acted as Lead Agency for the
environmental review of this matter In terms of selection of a development proposal and authorlzatlox_l {0

8 of the Environmental Conservation Law of the State of New York and the rules and regulations
promulgated thereunder at 6 N.Y.C.R.R. Pant 617 (collectively "SEQRA"); and

WHEREAS, in compliance with the procedural and substantive requirements of SEQRA in
connection with the environmental review of the Applicant's development proposal and the Sales/Purchase
Agresment, a Environmental Assessment and Traffic Review prepared by Tim Miller Associates, Inc. was
reviewed and accepted by the GCity Council, public comment was accepted and a dstermination of
significance was adopted by it in which it concluded, among other things, that the envircnmental impacts
associated with the proposed development of the Court/Police Facllity on the subject site would not be
significant; and

WHEREAS, in compliance with the procedural and substantive requirements of SEQRA, In
connection with the Applicant's specific Site Flan proposal the Planning Board, as Lead Agency,
conducted lts own independent analysis of environmental impacts. the Planning Board considersd the
analysis previously submitted to the City Counclf along with the additional information submitted relative
to the Site Plan application which Is described above-herein; and

NOW, THEREFORE, BE IT HEREBY

RESOLVED, that the Planning Board, as the agency authorized to approve the Site Plan described
herein, the anticipated impacts of which are of primarily local significance, is the Lead Agency for the
environmental review of the proposed action, which constitutes an unlisted action under SEQRA; and, be
it further

RESOLVED, that the Planning Board has reviewed the Tim Miller environmental analysis and traffic
study, the full Environmental Assessment submitted on behalf of the Applicant and the entire racord herein
and before the City Council in connaction with this action and considers the record ta be sufficient upon
which to base ts determinations with regard to environmental findings herein; and, be it further

RESOLVED, that the requirements of SEQRA have been met and consistent with social, economic
and other essential considerations from among the reasonable alternatives thersto, the action to be
approved minimizes or avoids adverse environmental sifects to the maximum extent practicabie, including
the effects disciosed in the Environmental Assessments; and, be it further

RESOLVED, that the annexed document entitled "State Environmental Quality Review Negative
Declaration Notice of Determination of Non-Significance, dated October 11, 1994, which is incorporated
herein by reference, contains facts and conclusions set forth during the environmental impact review
process, reliad upon to support this Board's Determination of Significance in accordance with SEQRA and
indicates the social, economic and other factors and standards which form the basis of its decision,
Moreover, this Determination that the proposed action described hereln will not have a significant impact
on the environment and a Draft Environmental Impact Statement will not be prepared, Lo, negative
declaration, is supported by the foliowing additional Site Plan related facts and conclusions:

o The new Court/Police Facility will not generate any appreciably greater level of traffic than
the existing faciiity located it is to replace on the same block. The net traffic impact from
the proposed project Is the difference between the traffic generated by the existing 22,500

2



square foot building on the subject site and the projected office use at the vacated 31,285
square feet at City Hall. Whila no specific use has been selected for the area 1o be

° Adequate handicapped spaces will be provided in front of the Court adjacent to North
Avenue. The area directly in front of North Avenue will be designated as a drop-off area.

. The project will add 59 parking spaces to the existing parking. Upon review, we concur
with the Tim Miller parking analysis that under the full deveiopment scenario, which
includes an office use in the 31,258 square feet to be vacated in City Hall, parking supply
will exceed demand by ten (10%) percent. Moreover, we find parking demand in the
Beaufort Place/Hamilton vicinity will decrease with demand shifting toward the main lots,
Accordingly, we find the project will provide adequate parking spaces.

. Signage will be installed to direct internal traffic circulation and indicate the handicapped
parking and drop-off area,
. Pursuant to the Wastchester County Planning Board recommendation, a manhole will be

Installed at the junction of the trench drain outlets. The manhole wiil be drained into the
proposed outlet drain with a minimum pipe size of 12* diameter.

. The building design and facade is aesthetically compatible with the surrounding area.
The building will not adversely effect the character of the neighborhood. The bricks used
for the building will be matched as closely as possible to the brick color of City Hall.

* There will be a pedestrian path from the parking lot in back of the new Court/Police
Facllity to the Court/Police Facility and from City Hall to the Coun/Police Facility; and, be
it further

RESOLVED, that the City Clerk be directed to process this Determination of Significance, i.e.,
negative declaration, in accordance with SEQRA,; and, be It further

RESOLVED, that this Resolution shall take effact immediately.

AUTHENTICATED:

NY A. CARBONE, CHAIRMAN
lanning Board

Date decision filed in Office of City Clerk:
November 15, 1994
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CITY OF NEW ROCHELLE, NEW YORK
DEPARTMENT OF DEVELOPMENT
PLANNING BOARD

Members Present:  Masi, Smith, Dean, Dodds-Brown, Lipow, Hocking, Hernandez
Members Absent:

Introduced: Septemnber 24, 2013
Adopted: September 24, 2013
Moved By: Dodds-Brown
Seconded By: Hernandez
Opposed: None

Abstained: None

Passed: Unanimously

PB 18-13

Site Plan

Amended Approvai

RESOLUTION NO. 92-2013
475 North Avenue, Blpck 872, Lot 13

WHEREAS, Application by City of New Rochelle, Owner and Refugio de Esparanza, Inc. Contract
Vendee for amended site plan approval for determination of property line, easements and hardscape and
landscaping 475 North Avenue, Block 872, Lot 13 in a NA zoned district.

WHEREAS, it has been determined that this site is not in a Critical Environmental Area, and is an Unlisted
Action under the State Environmental Quality Review (SEQRA) process; and

WHEREAS, the New Rochelle Planning Board declared Lead Agency, in connection with all processing,
procedures, determinations and findings, to be made or conducted with respect to the site plan submitted by
the applicant. The Planning Board took this action pursuant to § 8-0101, et. seq., of the Environmental
Conservation Law and pursuant to the regulations promulgated by the New York State Department of
Conservation specifically, 6§ NYCRR Part 617 (SEQRA Regulations); and

WHEREAS, after careful review and consideration of the full EAF and the documentation submitted to the
Planning Board for site plan approval, a determination was made pursuant to §617.4 of the SEQRA
Regulations that the application will not have a significant impact on the environment and does not require
the preparation of an Environmental Impact Statement (£/S); and

RESOLVED, the New Rochelle Pianning Board does hereby approve the site plan subject to the following
conditions;

1) The applicant shall provide an easement to the City as shown on the site plan and as acceptable
to Corporation Counsel. The Draft easement shall be reviewed and approved by Corporation
Counsel prior t¢ being recorded. '

RESOLVED, that in accordance with General City Law Subsection 27-a (7). the Applicant's engineer or
architect, prior to the issuance of any type of building permit for construction, shall submit to the Building
Official an estimate of the costs of all required site infrastructure and improvements associated with this site
plan approval, which estimate shall be verified by the Building Official as adequate to cover all such site
infrastructure and improvements. Thereupon, the Applicant shall provide to the City Bureau of Buildings a
performance bond or other security acceptable to Corporation Counsel, in an amount and for a period of time
acceptable to the Building Official, all in accordance with Section 27-a, Subsection 7 and Section 33,
Subsection 8 of General City Law; and, be it further

Res. N0.92-2013 Page 1 of 2



RESOLVED, that ih accordance with the Zoning Code, prior to issuance of the final Certificate of Occupancy,
The Applicant shall provide to the City Bureau of Buildings all necessary maintenance bonds or other security
acceptable te Corporation Counsel, in an amount and for a period of time acceptable to the Building Official
for any proposed landscaping and, if applicable, for any oil/grit separators; and, be it further

RESOLVED, that in accordance with Section 331-123 of Chapter 331 (Zoning) of the New Rochelle City
Code, such approval for any construction shall expire if a building permit is not issued within one (1) year
from the date of approval and if all construction work is not completed within two (2) years of the date of
issuance of such permit. Upon application to the Planning Board, extensions totaling a maximum of twelve
{12) months may be granted to each of these time periods, for appropriate cause; and, be it further

RESOLVED, that the applicant and all successors/assignees are hereby informed that in accordance with
Section 331-140 of the zoning code; Penalties for Offenses, if any element of an approved site plan is
amended without knowledge or approval by the Planning Board, a fee shall be assessed to return to the
Planning Board so as to formally file a site amendment, and be it, further

RESOLVED, the Planning Board Clerk is authorized to grant an extension of one (1) month beyond the first
year site plan approval date, for any or all of the following conditions: if the applicant can demonstrate that
reasonable progress has been made in satisfying the Planning Board’s conditions of approval, if the Applicant
needs the extension during the Planning Board's annual vacation period, or if other extenuating conditions
have occurred, which the Planning Board Clerk considers reasonable for the granting of the additional one (1)
month extension. f the Applicant has not obtained the required building permit within this one month
extended approval period, the Applicant may apply to the Planning Board to extend the site plan approval for
the remaining eleven (11) months.

Dated: September 32, 2013 &
Upon Xy (/s

Lynn S. Brooks Avni, AICP-Flanning Board Cierk

Filed City Clerk’s Office September 3°, 2013

/ CityTlerk

Res. No.92-2013 Page 2 of 2



PN

CITY OF NEW ROCHELLE, NEW YORK
DEPARTMENT OF DEVELOPMENT
PLANNING BOARD

Members Present:  Deane, Dodds-Brown, Hernandez, Hocking, Lipow, Smith
Members Absent: Schwartz

Infroduced: June 26 2012 .
Adopted: June 26, 2012
Moved By: Lipow
Seconded By: Hernandez
Opposed: None

| Abslained: None

l. Passed: Unanimously
PB 13-12
Site Plan
Approval

RESOLUTION NO. 60-2012

475 North Avenue Block 822, Lot 13

WHEREAS. Application- by City of New Rochelle Owner, and Refugio de Esparanza, inc. Contract
Vendee for a site plan approval for the restoration of the existing church building and a one- story addltlon
Iocated at 475 North Avenue, Block 822, Lot 13 in a NA zoned district.

WHEREAS by Resolution No. 58-2012 the Planning Board declared Lead Agency, in connectlon with all
processing, procedures, determinations and findings, to be made or conducted with respect to the’site plan
submitted by the applicant. The Planning Board took this action pursuant to § 8-0101, et. seq., of the
Environmental Conservation Law and pursuant to the regulations promulgated by the New York State
Department of Conservation specifically, 6 NYCRR Part 617 (SEQRA Regulations); and

WHEREAS, after careful review and consideration of the full EAF and the documentation submitted to the
Plannlng Board for site plan approval, a determination was made pursuant to §617.4 of the SEQRA
Regulations that the application will not have a significant impact ofr the environment and does not require
the preparation of an Environmental Impact Statement (EIS);-and .

RESOLVE'D, ‘the New Rochelle Planning Board does hereby approve the site plan subject to the following

conditions:
1) Per comments from.the Fire Code Enforcement Officer dated June 5, 2012 sprinklers

are required in the stage area.

And, be it further,

RESOLVED, that in accordance with General City Law Subsection 27-a (7), the Applicant's engineer or
architect, prior to the issuance of any type of building permit for consfruction, shall submit to the Building
Official an estimate of the costs of all required site infrastructure and improvements associated with this site
plan approval, which estimate shall be verified by the Building Official as adequate to cover all such site
infrastructure and improvements. Thereupon, the Applicant shall provide to the City Bureau of Buildings a
performance bond or other security acceptable to Corporation Counsel, in an amount and for a period of time
acceptable to the Building Official, all in accordance with Section 27-a, Subsection 7 and Section 33,

Subsection 8 of General City Law; and, be it further

RESOLVED, that in accordance with the Zoning Code, prior to issuance of the final Certificate of Occupancy,
The Applicant shall provide to the City Bureau of Buildings all necessary maintenance bonds or other security
wcceptable to Corporation Counsel, in an amount and for a. period of time acceptable to the Building Official

* for any proposed landscaping and, if applicable, for any oil/grit separators; and, be it further
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RESOLVED, that in accordance with Section 331-123 of Chapter 331 (Zoning) of the New Rochelle City
Code, such approval for any construction shall expire if a building permit is not issued within one (1) year
from the date of approval and if all construction work is not completed within two (2) years of the date of

~issuance of such permit. Upon application to the Planning Board, extensions totaling a maximum of twelve

(12) months may be granted to each of these time periods, for appropriate cause; and, be it further

RESOLVED, that the applicant and all successors/assignees are hereby informed that in accordance with
Section 331-140 of the zoning code; Penalties for Offenses, if any element of an approved site plan is
amended without knowledge or approval by the Planning Board, a fee shall be assessed to return to the
Planning Board so as to formally file a site amendment, and be it, further

RESOLVED, the Planning Board Clerk is authorized to grant an extension of one (1) month beyond the first
year site plan approval date, for any or all of the following conditions: if the applicant can demonstrate that
reasonable progress has been made in satisfying the Planning Board's conditions of approval, if the Applicant
needs the extension during the Planning Board’s annual vacation period, or if other extenuating conditions
have occurred, which the Planning Board Clerk considers reasonable for the granting of the additional one (1)
month extension. If the Applicant has not obtained the required building permit within this one month
extended approval period, the Applicant may apply fo the Planning Board to extend the site plan approval for

" the remaining eleven (11) months.

~
£
i
<

Dated: July 11, 2012 a
Lynn Q Br;s ?g'vni, AICP Planning Board Clerk

Filed City Clerk’s Office July. _ﬁ, 2012

WO
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CITY OF NEW ROCHELLE, NEW YORK
DEPARTMENT OF DEVELOPMENT
PLANNING BOARD

Members Pressnt:  Hocking, Smith, Deane, Lipow, Masi, Dodds-Brown, Hernandez
Members Absent: None

Introduced: September 24, 2013
Adopted: September 24, 2013
Moved By: Dodds-Brown
Seconded By: Hernandez
Abstained: None

Passed: Unanimously

PB 23-13

Subdivision

Appr.

RESOLUTION NO. 93-2013
475 North Avenue, Block 872, Lot 13

WHEREAS, on June 25, 2013, the New Rochelle Planning Board received an application by City of New
Rochelle, Owner and Refugio de Esparanza, Inc. Contract Vendee for subdivision approval for
determination of property line and easements located at 475 North Avenue, Block 872, Lot 13 in a NA zoned
district.

WHEREAS, the New Rochelle Planning Board declared itself Lead Agency in connection with all processing,
procedures, determinations and findings, to be made or conducted with respect to the subdivision submitted
by the applicant. The City Council took this action pursuant to § 8-0101, et. seq., of the Environmental
Conservation Law and pursuant to the regulations promulgated by the New York State Department of
Conservation specifically, 6 NYCRR Part 617 (SEQRA Regulations); and

WHEREAS, after careful review and consideration of the full EAF and the documentation submitted to the
Pianning Board for subdivision approval, a determination was made pursuant to §617.4 of the SEQRA
Regulations that the application will not have a significant impact on the environment and does not require
the preparation of an Environmental impact Statement (E/S);

RESOLVED, the New Rochelle Planning Board does hereby approve the subdivision application submitted
by the applicant:

RESOLVED, that in accordance with General City Law Subsection 27-a (7), the Applicant's engineer or
architect, prior to the issuance of any type of building permit for construction, shall submit to the Building
Official an estimate of the costs of all required site infrastructure and improvements associated with this
subdivision approval, which estimate shall be verified by the Building Official as adequate to cover all such
site infrastructure and improvements. Thereupon, the Applicant shall provide to the City Bureau of Buildings a
performance bond or other security acceptable to Corporation Counsel, in an amount and for a period of time
acceptable to the Building Official, all in accordance with Section 27-a, Subsection 7 and Section 33,
Subsection 8 of General City Law; and, be it further

RESOLVED, that in accordance with Section 331-123 of Chapter 331 (Zoning) of the New Rochelle City
Code, such approval for any house construction shall expire if a building permit is not issued within one (1)
year from the date of approval and if all construction work is not completed within two (2) years of the date of
issuance of such permit. Upon application to the Planning Board, extensions totaling a maximum of twelve
(12) months may be granted to each of these time periods, for appropriate cause; and, be it further

RESOLVED, that the applicant and all successors/assignees are hereby informed that in accordance with
Section 331-140 of the zoning code; Penalties for Offenses, if any element of an approved site plan is

Res. No. 93-2013 Page 10f2



amended without knowledge or approval by the Planning Board so as to formally file a site amendment, and
be it further

RESOLVED, the Planning Board Clerk is authorized to grant an extension of one {1) month beyond the first
year subdivision approval date, for any or all of the following conditions: if the applicant can demonstrate that
reasonable progress has been made in satisfying the Planning Board'’s conditions of approval, if the Applicant
needs the extension during the Planning Board's annual vacation period, or if other extenuating conditions
have occurred, which the Planning Board Clerk considers reasonable for the granting of the additional one (1)
month extension. If the Applicant has not obtained the required building permit within this one month
extended approval period, the Applicant may apply to the Pianning Board to extend the site plan approval for
the remaining eleven (11) months.

Dated: Septembeﬁ, 2013

Lynn Brooké-Avni, Planning Board Clerk
Filed City Clerk’s Office September 32, 2013

/ City Clerk
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Executive Summary

This Building Condition Survey is based upon obs'éfyéj:tig:r'js’ﬁ'lade during walk-through surveys conducted by
the project team lead by CSArch. Other resources used include original documents for the Ditrict’s facilities,
discussions with the facilities staff, and review of previous reports and drawings. -

The intent of this Building Condition Survey is to-identify the current condition of the New Rochelle City
Hall building facilities, and to serve as a tool for the District to actively manage its capital needs.

This report is prepared in conformity with Part 155.1 and 155.3:0f the Regtilations of the Commission&f of
Education of the State of New York. ‘ ' ¢.

The recommendations contained in this report conform where applicable to the following current codes and
standards: B N

* New York State Uniform Fire Prevention and Building Code, 19 NYCRR

* New York State Energy Conservation Construction Code (NYSECCC) Jan 1991
e New York State Education Departrrient Manual of Planning Standards

e Americans with Disabilities Act (ADA)

*  American National Standards Institute (ANSI)

e National Fire Protection Association Guidelines

» FEMA 428/ BIPS 07: Primer to Design Safe School Projects, January 2012

e Occupational Safety & Health Administration (OSHA)

Building Condition Survey Authors

This survey was prepared by District personnel and consultants retained by the District.

City School District of the City of New Rocl]elle

4= '
Dr. Brian G. Osborne, Superintendent of Schools -
Carl Thurnau, Director of Facilities
Jeffrey White, Assistant Superintendent

Consulfanis

CSArch Architecture | Engineering | Construction Management
19.Front Street, Newburgh, NY 12550

CSA Irc h - . ~ City School District of the City of New Rochelle ;

] Building Condition Survey — Executive Summary

November 2017 o 2
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DISTRICT FACILITIES

515 North Avenue - City Hall Building

Water penetration at foundation. of old Police Barracks
Plaster damage and potential abatement at Exterior Walls
Replacement of aluminum exterior doors’
Replacement of aluminum exterior windows
Plaster damage and potential abatement at Interior Walls
Replacement of non-fire rated egress components
Refurbish Elevator cab & controls
Abatement of VAT floor tile throughout building
Roofing replacements
Abatement of Police Station firing range
On-going repairs to old / original piping
Replacement of ACT ceiling systems
Replacement of Interior doors / frames
Upgrade of incoming service switchboard & various panels
Lighting fixture replacements
Reconfiguration of communication system for current / proposed usage
Plumbing fixture replacements

" Toilet Room renovations
Patch & repair pipe insulation
Building-wide duct cleaning
Review of existing sprinkler / standpipe system
Replacement of Emergency / Exit lighting system
Upgrade to Building signage (interior & exterior)
Upgrades to ADA Accessibility in Auditorium

£ I .
CSA I'C h City School District of the City of New Rochelle

November 2017 3 Buiiding Condition Survey - Executive Summary




City School District of the City of New Rochelle

Building Condition Survey Summary - November 2017

¢ Only building systems or components that have been rated as Unsatisfactory (U), Non-Functioning (NF) or Critical Failure (CF) or
have a.useful life of five or léss years are listed below and include a repair or replacement cost. :

¢ Any health, safety. and / or structural system that is rated "Unsatisfactory" results in an overall building rating of "Unsatisfactory”.

¢ Any health, safety and / or structural system that is rated "Non-functioning" or "Critical failure” results in an overall building rating of "Poor",

59 |Foundation Signs of water penetration located in the jail cells / police barracks
10+ \1 $80,000
i 2nd Floor Storage, Pri , P i i
61  |Exterior Walls nd F oor-Storage .rmt_Room urcha.smg areas have major plaster damage at
204 exterior walls. Exterior lintels are heavily rusted. Y $125,000
Exterior, Walls Masonry Cleaning, Lintel repairs (scrape & paint)
) N $182,000
64  |Exterior Doors Replace original aluminum exterior doors
5 P & N $240,000
Annodized Aluminum windows from 1961 renovation at the Fire Dept., 2nd & 3rd
67 |Windows Floor levels are nearing useful life. Spandrel panels contain 1/4" asbestos panels,
5 1st floor windows have been replaced recently N $1,449,000
68  |Roof and Skylights Replace existing roof systems
5+ Y $1,905,000 )
€9 Interior Bearing Walls Plaster damage throughout, concentrated around windows. Cracking and crack
and Fire Walls repair throuhgout building. Large vertical cracking at stair fire walls
20+ Y $25,000
fl : T
70 |Other Interior Walls 2nd loor Board Room wooden storefront framing to be replaced with fire-resistive
0 materials N $101,475
71  |Carpet Broadloom carpeting in office areas. Many areas covering up VAT floor tile -
5 N $201,000
72 |Resitient Tiles Larﬁ;\ i-mount of VAT floor tile. Areas where VCT is present, most likely covering ‘
: 5 up VAT. N $1,550,000
74  |Wood Abate & replace wood flooring located on the 2nd floor storage areas.
2 N $516,725
75 |Ceilings Replace ACT & concealed spline ceilings from 1961 renovation.
5 Y $476,796
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77

Interior Doors

Replace interior doors containing wire glass, non-ada hardware, wood transom
panels.

5 $1,352,000
78  |Interior Stairs Interior stair handrails loose at wall connections
) 10+ $30,000
79 |Elevators Refurbish elevator cab & controls
5 $300,000
80 Interior Electrical . Incoming service switchboard and many panels throughout building are from 1961
Distribution 5 and should be considered for replacement. $400,000
L Replace existing T8 flourescent fixtures, Replace manual lighting controls &
81 |Lighting Fixtures 5 occupancy sensors, including light switches. $973,696
A Communication system appears to be in good condition, but configured based on
82 |Communication System . .
current usage and should be evaluated in more detail based on future usage. .
10 ) $304,280
) ) . Ading .
84 |Water Distribution Backflow preventors anc'i pressure 're|u?f valves at bunldf.ng water service entrance
should be tested to confirm operation in compliance with Dept. of Health.
) $50,000
87  |Plumbing Fixtures Replace original fixtures dating back to 1961 with more efficient fixtures.
: o / $25,000
90 Heating Fuel / Energy Recommend getting confirmation of hband%il fuel tang i ; E Q ;;} 7
Systems
93 Pl.pec'] He-:atmg & Cooling Patch / Repair Pipe Insulation
Distribution
) $10,000
94 Duct'e d Ht-.:atl.ng %nd Recommend building wide duct cleaning.
Cooling Distribution )
10 $50,000
95  |HVAC control system Pneuma’flc_cor.\trols appear to have been completely rep|aced{ although there is
some existing infrastructure to be removed
10 $5,000
98 [Fire Suppression System Recommend reviewing condition of sprinkler/standpipe system
$25,000
99 Emergency/Exit Lighting Exit lighting is original to the 1961 renovation and should be considered for
System replacement.
$182,568
103 Additional Information Provide building wide signage, auditorium accessibility, and assistive listening '
on Accessibility devices. $115,000

Page 2 of 3



Replace & upgrade Toilet Rooms to ADA

Building Sub Totals

g Total

Buildin
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' THIS AGREEMENT
made the / day of 2%4”1tﬂuw 1961, by and between
the CITY OF NEW ROCHELLE, a domestic corporation with its
principal offices at City Hall; Majin Street, New Rochelle,
New York, hereinafter known as the "lessor” and BOARD OF
EDUCATIGN, City School District of the City of New Rochelle,
hereinaﬁter known as the "lessee”.
w ITNRBESSETH
The lessor, in consideration of the rents, coven-

ants and agreements hereinafter reserved and contained on
the part of the lessee to be paid and performed hereby
demises and lets to the lessee all those lots or parcels of
land with the building and imﬁrd;émentﬁ thereon erected .
and sityated in the City of New Rochelle, County of.wQst—
chester and State of New York, and more particularly des-
cribed as follows: .

| That portion of the building designated for the
oc#upancy of tﬁe 1jessee for use as offices of the Board
of TGducation and administration building occupancy as shown
upon the plans prepaxed by Lyon, Knappe & Johndon 1nqpected
and approved by the partleb hereto and that portion of the
grounds surrounding the said building designated for such
ase and occupancy of the said building as more particularly
bounded and described in a certain deed of conveyance made
between the lessee a8 grantor and the lessor Aas grantee of
even date and executed simmitanEously herewith.

| It is understood and agreed that the space within
the building above described and the space of the grounds as
described herein 1o be occupied by the lessee shall be nsed
and occupied by lessee for its Board of Education offices
and administration offices and other educational uses and
for no ¢ther purpose Or purposes. It is further understood
that the said building and grounds are to be occupied by the

5 o
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lessor as a City Hall and uses accessory thereto and by the

lessee ag herein described.

5

TO HAVE AND TO HOLD the said premises with the
appurtenances thereunto unto the lessee for and during the
full term of ninety-nine (99) years commencing on the date
of this'%gré@ment and expiring ninety-nine (99) years from
such date, it being understood that the said building and
grounds %re being reconstructed fdr_the uses and purposes
herein sét forth with the cost thereﬁf being shared between
lessor aéd lessee in proportion to the space to be occuﬁied
by each ﬁarty.

E It is agreed that the lessee shall have the option
of renewi@g the within lease upon the same terms and condi-
tions at the expiration of the term demised herein for addi-
tional pe&iods of ninety«nipe (99) years by gilving notice
in writinb served either personally or by registered mail
upbn the ﬁassor no less than ninety (90) days prior to the
expiratio? of the term herein demised or any renewal term.

| The rental shall be the sum of One Dellar ($1.00)
pex year payable for the first vear wpon the execution of

the w1th1h agreement and payable thereafter in annual install-

ments, toaether with a sum of money equal to 24 per cent (24%

——__

[P

of the cost of the maintenance, painting, operation and re-

agiiffgﬁ,ihe'building and grounds. Such sum ¢fhall be payable
4. \W“—W\/
annually by the lessee to the lessor on the anniversary

date of the within agreement.

herein contained for payment of renmtal of the demised prem-

It is understood and agreed that the provisions

ises shall npt include the cost of maintenance and repair of
any separhte or attached building or structure erected by

the lessoy for its own sole use.




/////”—“a It is further undemtood and agreed that the

phrase ”bpera{ion, maintenance and repaix" shall be defined

as all costs conmnected with the operation of the premnises,

including but not being limited to water, light, gas, fuel,

maintenance of grounds, maintenance, painting and repair

of all p?rtions of the premises including maintenance and

repairx 0; all exterior portions of the building and grounds.

! it is further understood and agreed that the

cost of f1re insurance with respect to the entire structure

shall be borne by the respective partles herein in propor-

tion to the gpace allocated to and used by them. Fire

insuranc? covering contents of the space occupied by each

of the respective parties shall be the responsibility of

the respect1ve parties jndividually and so paid fox by them.

L1ab111t§ insurance generally covering grounds and buildings

shall be individually maintained by the respective parties.

The cosi:uf liability insurance coverage within the space
d1v1dua11y occupied by the respective parties shall be

the resppn91bility of the respective nartmes and paid for

by.them individually,

.The cost of custodial services, Workmen's -ompen-
gation aﬁd employers liaﬁility insurance shall be borne by
the respective parties as coverage for such employees em-
ployed by them individually.

The iessee agrees to comply with all laws, rules,
requlatiéns,or ordinances applicable to_and pertaining to
its use ?nd occupancy of the premises hereby demised.

in the event of partial loss or. destruction by
fire ox bth«r sause the parties hereto agxes that ‘the cost
of repair or replacement shall be borne by the parties in

proportlon to the space allocated to and used by the parties

§



In the event of total lose or destruction by fire

or other cause, the within lease shall be cancelled, be-

come %oid and of no further force and effacﬁ unless the
partiés hereto shall ﬁutually agree to rebuild and re-~
store}the said premises, and in such event the cost of
recon%truction or replacement shall be bqrne by the
partiés hereto in proportion to the space mutually agreed

to be nllocated to and used by the respective parties

herei%.
1

| IN WITNESS WHEREOF the parties hereto have set

i
their hands and seals the day and year first above written.
| ' .

‘ CITY OF NEW ROCHELLE,

By fii 2%%2 2? _ é?
City Manager -

BOARD OF EDUCATION, CITY
SCHOOL DISTRICT OF NEW
ROCHELLE, |

Author%zed by the Council of the City of New Rochelle by
Resolutions Nos, 150 of July 27, 1960 and 146 of May 19,

1961; qutharized'by’%haﬂspifd of Education, City School

Dictziﬁti ¢ity of New Rochelle, by Resolutions Nos, 61-69
- and 61169A of August 3, 1960, '

F /‘A‘PPROVED
natei%'#{ ......... ] & Wg‘“‘f

Corpofétiqn Counsel




STATER

OF NEW YORK

COUNTY OF WESTCHESTER ) 88.:

CITY

OF NEW ROCHELLE)

On this ;pg/’day ofiéz*“JZ—w 1961, before

me pexsonally came BETTY A. MEAGHER to me known, who

being
sides

by me duly sworn, did depose and say that she re-~
in the City of New Rochelle, New York; that she

is the CITY MANAGER of THE CITY OF NEW ROCHELLE, the cor -
poratilon described in and which executed the above
instrument; that she knows the seal of sald corporation;
that the seal affixed ‘to said instrument is such corporate

seal;

that it was affixed by order of the Common Council

of said corporation and she signed her name thereto by
like order.

STATR

Rotary %Z Westches¥er

OF NEW YORK )

COUNTY| OF WESTCHESTER )} SS.:

CITY

me personally came MERRYLE 5

being

OF NEW ROCHELLE)

On this |  day of%z/f/‘”’/ﬁ/ ©, 1961 before
UKEYSER, to me known, who
by me duly sworn did depose and say that he resides

at 150|West Pinebrook Drive, New Rochelle, New York;

that he is the President of the BOARD OF ENUCATION, CITY
SCHOOL| DISTRICT OF THE CITY OF NEW ROCHELLE, the corpora-
tion described in and which executed the. foregoxng
instrument; that he knows the seal of said corporation;
that the seal affixed to sald instrument is such corporate

seal;

hat it was so affixed by resoliution of the Board

of hduTation and that he signed his name thereto by like

order

thary Public, Westchester
County

MURRAY C. FUERSY on
Notary Public in the State of Maw
of

County
ioted tor Wenldmm ,({_Z,_J
qu:z::smu Expue Maoreh 30 19,
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Amendment to agreement made Jume 1, 1961, by and between the Cit

0f New Rochelle and the Board of Education City School District of the City

of New Rochelle hereinafter referred to as "LESSOR" and "LESSEE" respectively,

WHEREAS, the LESSOR has contracted to purchsse property known _as

Z'Manor Place described on the official tax asseasment map of the City of

New Rochelle as Section 3, Block 822, Lot 43 for the sum of $40.000.00 for

mumicipal parking purposes, and
WHEREAS, the LESSOR has undertaken to construct a municipal parking

lot on said premises accessory to City Hall and School District Administration

Offices and the LESSEE has agreed to share the cost of acquisition of 2 Manor .
Place, demolition of existing improvements thereon and construction of the said.

e

SR

municipal parking lot to the extent of $20,000.00, and.
R -

. 7 WHEREAS, LESSOR and LESSEE desire to amend the agreement of lease

dated June 1, 1961, made between them relative to the said property té be |
aéquired by the LESSOR,

NOW, THEREFORE, in consideration of the mutual covenants and agreement
hereinafter set forth, LESSOR and LESSEE agree as follows:

1. The agreement of lease dated June 1, 1961, made between LESSOR
and LESSEE is hereby amended as follows:

| A, On the closing of title by the LESSOR for the premises known
as 2 Manor Place, the LESSEE shall pay to the LESSOR the sum of $20, 000, 00
in accordance with the undertaking by LESSEE dated May 31,'1974, a copy of
which is herewith annexed and marked Attachment A",
B. The premises known as 2 Manor Place, upon its acquisition

by the LESSOR and its improvement for municipal parking purposes,.shall be
lincluded‘within the terms, covenants and conﬁitions of the agr;ement made

June 1, 1961, by and between the LESSOR and LESSEE and the LESSEE shall pay,

in addition to the r

rved under the agreement dated June 1, 1961,

the ddditional s

of 24% of e cost of the maintenance, operation and repair.

T e et eerecres U o i
of the municipallparkiqgrlbtgfg be constructed at 2 Manor Place and the LESSEE
P F

‘shall have the use of said parking lot upon the same terms, covenants and

conditions as are contained in the agreement dated June 1, 1961.




) C. The LééSOR shall neither abandon nor discontinue the smid
"parking lot use ét'z Manor Place without the prior approval of the LESSEE,
If approval fo abandonment-or discontinuance is granted by the LESSEE’the
LESSOR shall, upon such abandonment or discontinuance, reimburse the LESSEE

for its actual cost'incurred‘in‘the acquisition, development and construction

)=h—’ﬁf’zﬁé.parking lot, not to exceed tbe sum of $20,000, 00,

D. The‘LESSOR shall not sell the said parking iot without the
prior approval of the LESSEE. If such approval is granted, the LESSOR shall
reimburse the LESSEE, out of the coﬁsideration received upon ;ﬁch‘sale, to the
fo/EEEEBi’Of 21.4% of the sales price,

' 2. Except as specifically set forth in Paragraph I above, all of
fhe“terms, covenants and conditions of the agreement dated June 1, 1961, made
between the LESSOR and LESSEE shall remain unchanged and in full force and

effect.

CIfy §F NEW ROCHELLE

Cit}| Manager
i

BOARD OF EDUCATION CITY SCHOOL
DISTRICT

/s
President ‘

Authorized b¥ the City Council by Resolution No.179 of June 4, 1974,

Authorized by the Clty School District of New Rochelle by Resolution
No.75-29 of July 2, 1974.

Corporation Counsel
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No. 427, Docket 27055
United States Court of Appeals, Second Circuit

Taylor v. Bd. of Ed., New Rochelle

294 F.2d 36 (2d Cir. 1961)
Decided Aug 2, 1961

No. 427, Docket 27055.
Argued July 18, 1961.
Decided August 2, 1961. #37

Constance Baker Motley, New York City
(Thurgood Marshall and Paul Zuber, New York
City, on the brief), for plaintiffs-appellees.

Julius Weiss, of Weiss Bronston, New York City
(Murray C. Fuerst, New Rochelle, N.Y., on the
brief), for defendants-appellants.

Jack M. Perlman, New York City, for Seth M.
Glickenhaus, Nolan M. Fallahay, and Marylyn W.
Pierce, applicants for intervention.

Burke Marshall, Asst. Atty. Gen., Harold H.
Greene and Isabel L. Blair, Attys., Dept. of
Justice, Washington, D.C., and Robert M.
Morgenthau, U.S. Atty., S.D.N.Y., New York City,
for United States as amicus curiae, for affirmance.

Edwin J. Lukas, Leo Pfeffer, Arnold Forster,
Simon Rosenzweig, New York City, and Arthur L.
Pulley, New Rochelle, N.Y. (Theodore Leskes, Sol
Rabkin, and Joseph B. Robison, New York City,
of counsel), for American Jewish Committee,
American Jewish Congress, Anti-Defamation
B'rith, Catholic Interracial
Counsel of New Rochelle, and Urban League of

League of B'nai

Westchester County, amici curiae, for affirmance.

Bernard T. McGivern, Albany, N.Y., for New York
State School Boards Assn., as amicus curiae, for
reversal.

Before CLARK, MOORE, and SMITH, Circuit
Judges.
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CLARK, Circuit Judge.

This is a class action brought by eleven Negro
children through their parents, on behalf of all
Negro children situated in the Lincoln Elementary
School District in New Rochelle, New York.
Plaintiffs seek principally a permanent injunction
enjoining the defendants, the Board of Education
and the Superintendent of Schools of the New
Rochelle City School District, from requiring
them to be registered in a racially segregated
public elementary school and requiring the
defendants to register them in a public elementary
school that
extensive trial the District Court, per Kaufman, J.,

is racially integrated. After an
on January 24, 1961, wrote a detailed opinion,
reported in D.C.S.D.N.Y.,, 191 F. Supp. 181,
making *38 findings of fact and conclusions of
law supporting the plaintiffs' case and directing
the defendant Board to present to the court on or
before April 14, 1961, a plan for desegregation to
begin no later than the start of the 1961-62 school
year. Reference is made to this opinion for a
detailed statement of the facts here relevant.

The defendants took an appeal, which this court,
by divided vote, dismissed as premature. Taylor v.
Board of Education, etc., 2 Cir., 288 F.2d 600.
Thereafter proceedings were had below resulting
in an opinion and decree of May 31, 1961,
D.C.S.D.N.Y., 195 F. Supp. 231, which directed
the defendants to allow students in the Lincoln
Elementary School (the school here in issue) to
transfer to other elementary schools within New
Rochelle. To comply with the court's directive the
defendants had submitted with reluctance a plan


https://casetext.com/case/taylor-v-board-of-education-of-city-school-district
https://casetext.com/case/taylor-v-board-of-education-etc
https://casetext.com/case/taylor-v-bd-of-ed-of-city-sch-dist-of-nr
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Taylor v. Bd. of Ed., New Rochelle

for such transfers under conditions which the court
found unduly burdensome. So the court in
accepting the plan rejected all conditions — other
than those of detail as to the time and manner of
application — except two, viz., that parents must
provide any necessary transportation at their own
expense and that there must be available school
space for the transferees. It is from this decree —
further details of which are noted hereinafter —

that the present appeal is taken.

A major finding of the court below was that the
defendant School Board had deliberately created
and maintained Lincoln School as a racially
segregated school. This crucial finding is, we
conclude, supported by the record. Thus, around
1930, an area of several blocks, occupied by
whites, was carved out of the Lincoln District and
added to the Daniel Webster District, even though
this area was adjacent to the Lincoln School and
was a relatively long distance from the Webster
School. When Negroes later moved into this area
it was restored to the Lincoln District. In addition,
children from the predominantly white Rochelle
Park within the Lincoln District were removed
from that district and assigned to the Mayflower
School. It also appears that until 1949 the Board
allowed white children within the Lincoln District
to transfer to other schools, with the result that
Lincoln School in 1949 was 100 per cent Negro.
The defendants sharply attack the testimonial
evidence received on this issue; but the basic facts
just recited, which appear incontrovertible,
support the finding and leave as the vital problem
the later conduct of the Board and its present
responsibility for the conditions stimulated prior

to 1949.

On January 11, 1949, the Board adopted a policy
of refusing further transfers and of admitting new
students only to the school of the district in which
they reside. This policy of attendance at the school
of the district of residence, the "neighborhood
school policy" or NSP, had been in existence for
some time, but with the amelioration provided by
the system of permissive transfers; henceforth it

casetext
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was to be applied with complete rigor. While it did
mean that a small number of white children were
retained in the district, yet it served to fix the
Lincoln School as a segregated one, so that it is
now 94 per cent Negro. At the same time that the
Board settled its policy in 1949, it promised a
study of district lines with a view to setting up
school districts in terms of the best interests of all
the children and of the most complete utilization
of the present physical plant; and thereafter it
caused several surveys to be made by its own
school personnel or others. One of the most
complete was that made by a professorial team
from Teachers College, Columbia, and the School
of Education of New York University, resulting in
December 1957 in the Dodson Report, so called
from its Director, Professor Dan W. Dodson, a
specialist in the field who testified for the
plaintiffs below. This report, whose official title
was "Racial Imbalance in Public Education in
New Rochelle, New York,"
comprehensive statement of the problem and an

was a most
admonition to the Board to make a broadly based
attack upon the evil of segregation, with specific
recommendations more extensive and drastic than
those in the decree under *39 appeal. See

D.C.S.D.N.Y., 191 F. Supp. 181, 188-190.

Major recommendations of the Dodson Report
included proposals for the rebuilding of a larger
Lincoln School on the same site, with the
discontinuance of nearby Washington School,
together with extensive redistricting and a more
flexible use of NSP in the future. But the Board
took no action other than to propose rebuilding the
Lincoln School on its present site, which in the
light of the Board's policy of refusal to allow
children to transfer to schools in other districts
would mean a freezing in of segregation at
Lincoln. The proposal, once defeated, was,
however, eventually carried by referendum vote of
the New Rochelle voters in May 1960; and the
imminence of plans for the rebuilding of Lincoln
precipitated this class action instituted in October
and brought to trial in November 1960.
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It must be acknowledged that the problems facing
the Board, while not peculiar to this community,
are serious and difficult. They arise when people
of a single racial group tend to settle in a particular
neighborhood such as the Lincoln District here,
the
developments

and trend is accelerated by housing

and real estate transactions
increasing the group numbers. Even so, the action
of public bodies, of which school boards are most
potent because of the importance of public
education in American life, must be in accordance
with the constitutional standards as expounded by

the Supreme Court.! The facts recited above
showing the Board's acceleration of segregation at
Lincoln up to 1949 and its actions since then
amounting only to a perpetuation and a freezing in
of this condition negate the argument that the
present situation in Lincoln School is only the
"chance" or "inevitable" result of applying a
neighborhood school policy to a community
where residential patterns show a racial
imbalance. Rather they make it appear that the
Board considered Lincoln as the "Negro" school
and that district lines were drawn and retained so
as to perpetuate this condition. In short, race was
made the basis for school districting, with the
purpose and effect of producing a substantially
segregated school. This conduct clearly violates
the Fourteenth Amendment and the Supreme
Court decision in Brown v. Board of Education of
Topeka, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873,
38 A.L.R.2d 1180. See Clemons v. Board of
Education of Hillsboro, Ohio, 6 Cir., 228 F.2d 853,
certiorari denied Board of Education of Hillsboro,
Ohio v. Clemons, 350 U.S. 1006, 76 S.Ct. 651,
100 L.Ed. 868; Holland v. Board of Public
Instruction of Palm Beach County, Fla., 5 Cir., 258

F.2d 730.

' The Board makes much of a decision in its
favor in an adversary proceeding brought
by these plaintiffs before the State

Commissioner of Education. But from the

terms of the decision we are forced to
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conclude that that official did not feel

himself subject to the constitutional

constraint to the same extent as we do.

So the present 94 per cent Negro enrollment at the

Lincoln School goes beyond mere 'racial
imbalance," and approximates closely the harmful
conditions condemned in the Brown case. Since
these conditions were the result of the deliberate
conduct of the Board, the plaintiffs and those
similarly situated are entitled to some form of

relief.?

2 Under the circumstances we need not
examine the interesting issue how far a
body may itself  from

public save

constitutional constraint by mere inaction.

The plan which the court eventually adopted is
one noteworthy for its moderation. It is not one
supported by the Dodson Report, but it appears to
have been followed with at least fair success in
other cities such as Baltimore. It can be put into
operation with little administrative difficulty or
public expense, as the Board showed in the
submission of its own plan, which is the actual
basis of the decree finally entered. Under this
decree, students who would normally enroll at
Lincoln School may apply for transfer to other
elementary schools in *40 New Rochelle. They
may list at least four choices in order of
preference, and are entitled to transfer to the same
grade as they would attend at Lincoln, without any
necessity of emotional or academic testing or
approval. The parents of the students who elect to
transfer are obligated to furnish transportation at
their own expense; and the right to transfer is
subject to the existence of room in the other
schools, within the limits of the Board's present
policy of maximum class size. We think this plan
an eminently fair means of grappling with the
situation, in accord with the principles stated in
the Brown case. Doubtless it will not solve all
problems, but it does call for a sincere attempt at
recognition of the principle of desegregation in
this retention  of

community. The court's
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jurisdiction to assure full compliance with the
decree gives it also power to make or consider
modifications as the need therefor may appear.

The decree must therefore be affirmed. On remand
the district court, in view of the delay, will
undoubtedly wish to set a later date for
applications for transfer for the current school
year. We see no occasion to grant a stay of the
decree; the Board is called upon for no new public
expenditures and will suffer no loss, while the
school children will be prejudiced by what will
soon be necessarily a year's delay at this crucial

period in their education.’

3 The petition to intervene presented by Seth
M. Glickenhaus et al., the three minority
and dissenting members of the nine-
member Board, is denied, since the point
they wish to make, that the appeal here was
not authorized by official Board action,
appears not to be well taken. Of course
their general stand in favor of more
affirmative  action  against  school

segregation accords with the decision here

and in the court below.

Decree affirmed.

MOORE, Circuit Judge (dissenting).

I cannot agree with the opinion of the trial court or
that of my colleagues. The defendants have lost
and, absent some further review, they and the
school children of New Rochelle must conform to
the views of a Federal court. However, beneath a
banner emblazoned with the words "constitutional
rights" and "segregation", is a decision which in
its far-reaching implications, in my opinion, may
seriously affect the school systems of this country.
Our future is closely linked to our educational
program. But more closely connected with our
heritage are such concepts as individual freedom,
democratic elective processes, States' rights and
equal protection of our laws for all. Too easy is it
to march behind a banner bearing such slogans.
History records that the populace, singing and
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cheering, once marched behind a certain gigantic
horse of wood. It seemed harmless enough at the
time. History has a way of repeating itself. Would
that my Cassandra-like pessimism may prove to
be ill-founded. It is doubtful in any event that her
warnings ever saved any one or any nation. I do
not claim to have the answer to the problem of
racial imbalance throughout the world or even the
school problem in New Rochelle. I merely would
venture the thought that there may be many
different answers and solutions, possibly many
unsolvable cases and that these problems should
be left to the judgment and discretion of the
communities involved, provided, of course, that
such  judgment be  exercised  without
discrimination in civil rights because of race,

color, creed or religion.

Eleven Negro children by their parents in late
1960 filed their complaint (on their own behalf
and on behalf of all other Negro children similarly
situated) against The Board of Education of The
City School District of the City of New Rochelle
(the Board) and Herbert C. Clish, as
Superintendent of Schools of The City School
District of the City of New Rochelle (the
Superintendent) as defendants. They allege that
the proceeding is "for a permanent injunction
enjoining the Defendants from requiring the
Plaintiffs to be registered in a racially segregated
public elementary school" *41 and affirmatively
"requiring them to register the said Plaintiffs in a
public that s
integrated." The relief sought is that the Court
enter a decree:

elementary  school racially

A. Declaring the application and continuation of
the "neighborhood
Rochelle to be illegal and unconstitutional and a

school" policy in New
violation of the due process and equal protection

clauses of the Fourteenth Amendment;’'

I United States Constitution, Fourteenth

Amendment, Section 1.
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B. Enjoining defendants from requiring plaintiffs
and others of their class to attend a racially
segregated public elementary school;

C. Requiring defendants to register plaintiffs and
others in a racially integrated school; and

D. Enjoining defendants from constructing a
school in a location that will render it racially
segregated "if the Defendants continue to operate
the public schools in the City of New Rochelle on
a ‘neighborhood school' policy."

Despite a modern tendency to regard pleadings as
old-fashioned — and hence of little value — only
by such allegations can the issues be ascertained
and defendants advised of the charges against
them (parenthetically, also a constitutional right).
The complaint is broad in its sociological
concepts. It recognizes that "in many cities of New
York State, and elsewhere, ghettos exist." Into
these ghettos minority racial groups are crowded.
As a result thereof, the public schools in such
neighborhoods in such cities are segregated,
reflecting the segregated pattern of the
neighborhood." The conclusion is reached that "so
Defendants this

‘neighborhood school' policy in the City of New

long as the adhere to

Rochelle, segregated schools will exist there."

Reading some of the more specific charges, the
complaint alleges that:

1. there are public elementary schools in New
Rochelle "attended only by white children";

2. there is a school "attended only by Negro
children";

3. the educational background of the teachers in
the allegedly segregated school is inferior;

4. the curriculum in the allegedly segregated
school is inferior to the allegedly all-white school;

5. the operation of a "neighborhood school" policy
and defendants' refusal to cease such operation
violates the rights of plaintiffs and others under
the Fourteenth Amendment.
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A trial ensued. Over 2,000 pages of testimony
were taken, scores of exhibits were introduced.
The history of the school problems before the
Boards of Education, the city fathers and the
people of New Rochelle from 1930 on was put
upon the record after a fashion by school board
members, past and present, school principals,
P.T.A. members, field of

education, by reports from the experts which

"experts" in the

usually, as might be expected, differed radically
each from the other, protagonists for one side or
the other and the customary amount of hearsay,
opinion and speculation always attendant to the
task of solving the unsolvable. Conclusions, the
"hall mark" of experts' opinions, ranged from "In
large measure the problem is not one of race
relation, but of differences in socioeconomic
status of one segment of the community as
compared with the other" to "No presently known
techniques can now create complete integration of
the Lincoln School district, one of these three, and
still retain educational values." Various witnesses
gave their views as to what constituted segregated
schools in their own minds. The percentages
sufficient to so characterize a school varied from
50% to 80%.

The best account of the problems presented to the
Board during the last ten years (1950-1960) is
found in the testimony of Kenneth B. Low who
from 1950 to 1960 served on the Board and was
its President from 1958 to 1960. He had had a
distinguished career in the field of interracial
relations and for seven years had served as
Chairman of the *42 Westchester County Council
appointed by the State Commission Against
Discrimination. In answer to the trial court's
suggestion that there might be "some solution by
changing the district line," namely, by cutting
"into Mayflower and Webster and Washington,"
he points out that the "Dodson" recommendation
would result in a 71% Negro student population.
This the court thought would be "a step in the
right direction"; Mr. Low was of the belief that it
would be "a start in the wrong direction."
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"Solutions," he said, which sent "youngsters out of
the district because of their race," as discussed
before the Board, brought about "discrimination in
reverse because you are creating special
conditions for people on account of their race and
that it could and perhaps should apply equally to
other schools which had either a racial imbalance
or a religious imbalance or an imbalance of
national backgrounds, and the result is that it
would establish a precedent for sending children,
because of any of these factors, to schools, which
was believed to be a violation of basic principle."
(One school was over 90% Jewish and one over
90% Italian.) "But [said Mr. Low] I am not going
to violate what I consider to be basic constitutional
principles, and the mere fact that this [Lincoln]
happens to be a badly imbalanced racial school is
not due to any act of the Board of Education. It is

a residential condition."
The Issues

The relief sought was a permanent injunction. Of
necessity an injunction must operate presently and
prospectively. It should be granted or denied in the
light of existing conditions and not upon practices
or regulations no longer in effect.” Yet vast

amounts of testimony were taken concerning the
situation from 1930 to 1949 and from 1949 to
1960.

2 See e.g. United States v. Prince Ltd., 1917,
242 U.S. 537,37 S.Ct. 233, 61 L. Ed. 479;
Lewis Publishing Co. v. Wyman, 1913, 228
U.S. 610, 33 S.Ct. 599, 57 L. Ed. 989;
Dinsmore v. Southern Express Co., 1901,
183 U.S. 115,22 S.Ct. 45,46 L.Ed. 111.

Quite apart from the conflict in the opinions of

various witnesses, certain salient facts are

undisputed.

1. The Board is authorized by Article 51 of the
New  York Education
16 to administer the School

Law, McKinney's
Consol.Laws, c.
District and  constitutes an  incorporated
municipality (N.Y. Ed.Law, Sec. 2502, subd. 1).

The Board "shall have in all respects the
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superintendence, management and control of the
educational affairs of the district, and, therefore,
shall have all the powers reasonably necessary to
exercise powers granted expressly or by

implication * * *" (Sec. 2503).

2. Amongst other powers, the Board is authorized
to "determine the school where each pupil shall
attend," select sites for school buildings and to
exercise its judgment as to the need of any district
for a new building (Secs. 2503, subd. 4, par. d,
2512, subds. 2, 4).

3. New Rochelle now has twelve school districts,
and long prior to 1930 has had school districts, in
each of which is located a public elementary
school. As of October, 1960, 6,732 children
attended these schools.

4. For many years the Board has followed a
neighborhood school policy. The factors which
enter into the decision to maintain schools in
various residential areas of the city include
accessibility to the home (walking distance being
important where young children 5 to 11 years of
age are involved), traffic and safety problems, and
recreational and community facilities afforded to
neighborhoods by the school buildings.

5. In drawing any district lines, there must be
some contiguity between districts.

6. The present Lincoln School building built in
1898 is antiquated.

7. The decision of the Board to replace it was
made after a consideration of the many problems
presented, including financial and tax problems
after an exercise of judgment and after a
referendum to the people on the question. *43

8. New Rochelle does not now have and never has
had a school from which Negro children were
excluded. Segregation, as the term is popularly
used in the various decisions on the subject, has
never existed in the school system of the city.
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9. During the last 30 years a large number of
Negro families have moved into the area in which
the Lincoln School is located.

10. In 1949 the Board cancelled a permissive
transfer plan because it had a tendency to promote
racial imbalance. Since that date all children have
had to attend the school within the district of their
residence.

The Opinion of January 24, 1961

In its opinion ( 191 F. Supp. 181, 198) the trial
court, in effect, turned the case from a segregated
school case into an integration case. This turn was
required because there was no proof whatsoever of
segregation; there was proof of racial imbalance in
various sections of the city. Brown v. Board of
Education of Topeka, 1954, 347 U.S. 483, 74 S.Ct.
686, 98 L.Ed. 873; 1955, 349 U.S. 294, 75 S.Ct.
753, 99 L.Ed. 1083, a true segregation case, was
used as the principal reason for ordering the Board
to present "a plan for desegregation." Since there
was no segregation, obviously there could be no
desegregation.

The Board appealed. This court held the appeal to
be premature and dismissed it, saying, however,
that "this dismissal involves no intimation on our
part with respect to the propriety or impropriety of
the determination of the District Court," but that
"the balance of advantage lies in withholding such
review until the proceedings in the District Court
are completed." This court made it perfectly clear
that all rights were protected "if the finding of
liability were ultimately to be annulled." ( 288
F.2d 600, 606.) And so the proceeding continued.

Protesting that "since the school system of New
Rochelle is not operated on a “segregated' basis it
is impossible to submit a plan which will put an
end to segregation" and that the "command to alter
the ‘racial imbalance' is too vague a standard," the
"Board perplexed as to what racial mix meets the
requirement of the Fourteenth Amendment" under
protest and "in response to the Court's order"
submitted a plan which is "neither the choice of
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the Board nor is its adoption recommended." A
minority plan was also filed by three members of
the Board. Objections were filed by plaintiffs and
the trial court thereafter entered its decree of May
31, 1961.

Upon this appeal this court is charged with the
duty of reviewing (1) the trial court's decision of
January 24, 1961, and (2) its decree of May 31,
1961.

The Decision of January 24, 1961

First must be considered whether plaintiffs have
established a case that the schools of New
Rochelle are being operated on such a segregated
basis in the year 1961 that desegregation is called
for under the doctrine of Brown v. Board of
Education of Topeka.

Upon the trial plaintiffs failed to establish every
factual element necessary to sustain a charge of
segregation. There were no "all white" schools.
There were no "all Negro" schools. There were no
statutes, rules, regulations or policies denying
admission of Negro children to schools attended
by whites. The trial court focused its attention
primarily on certain events from 1930 to 1949 and
from 1949 to 1960 as proof of a purposeful
scheme on the part of the Board to turn Lincoln
into a segregated school.

The trial court's decision that the Board violated
the Fourteenth Amendment is based on two
conclusions both of which individually or together
were considered sufficient to make out
unconstitutional discrimination. The first (I) is
"that the Board * * *, prior to 1949, intentionally
created Lincoln School as a racially segregated
school, and has not, since then, acted in good faith
to implement desegregation as required by the
Fourteenth Amendment." The second (II) is "that
the conduct of the Board *44 of Education ever
since 1949 has been motivated by the purposeful
desire of maintaining the Lincoln School as a

racially segregated school."

I
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Before turning to the factual basis for the first
conclusion, a few general propositions which limit
the inquiry to be made when action by a State is
challenged as denying equal protection of the laws
should be stated. As the Supreme Court held in
Lindsley v. Natural Carbonic Gas Co., 1911, 220
U.S. 61, 78-79, 31 S.Ct. 337, 340, 55 L.Ed. 369:

"1. The equal protection clause of the
Fourteenth Amendment does not take from
the State the power to classify in the
adoption of police laws, but admits of the
exercise of a wide scope of discretion in
that regard, and avoids what is done only
when it is without any reasonable basis,
and therefore is purely arbitrary.

"2. A
reasonable basis does not offend against

classification having some
that clause merely because it is not made
with mathematical nicety, or because in
practice it results in some inequality. 3.
When the classification in such a law is
called in question, if any state of facts
reasonably can be conceived that would
sustain it, the existence of that state of
facts at the time the law was enacted must
be assumed. 4. One who assails the
classification in such a law must carry the
burden of showing that it does not rest
reasonable basis, but is

upon any

essentially arbitrary."

Accord, e.g., McGowan v. State of Maryland,
1961, 81 S.Ct. 1101, 1153, 1218, 6 L.Ed.2d 393.
And it is generally the rule that the courts "cannot
undertake a search for motive in testing
constitutionality." Daniel v. Family Security Life
Ins. Co., 1949, 336 U.S. 220, 224, 69 S.Ct. 550,
552, 93 L.Ed. 632. It is true that motive is not
entirely irrelevant in determining whether action
by State

unconstitutional

constitutes
The

discrimination, however, must be intentional or

administrative  officials

discrimination.

purposeful. A "discriminatory purpose is not
presumed * * *; there must be a showing of clear
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and intentional discrimination." Snowden V.
Hughes, 1944, 321 U.S. 1, 64 S.Ct. 397, 401, 88
L.Ed. 497.

Judged by these standards, can it be said that the
present racial imbalance existing in the Lincoln
School was clearly created by purposeful and
intentional discrimination by the Board? It is an
undisputed fact the Lincoln School was built in
1898 —
discrimination is claimed to have occurred, and

long before any of the alleged

before there was a substantial Negro population
living in the Lincoln neighborhood. Thus, the
original selection of the site for Lincoln was not,
and could not have been, motivated by a desire to
create a segregated school. Next, the record
discloses that the Board chose to operate, and has
for decades operated, the elementary school
system pursuant to a neighborhood school policy
under which the city is divided into districts
determined by considerations of proximity to the
school, safety and school size. And there is no
dispute that a plan which classifies students solely
on the basis of where they live is, on its face,
eminently reasonable and constitutional. Thus,
there being nothing illegal in the location of the
Lincoln School or in the choice of plans used to
allocate students among the various schools, the
illegality found by the trial court must of necessity
have resulted from the application and
administration of this concededly wvalid plan.
Looking at the boundary lines of the Lincoln
School district, there cannot be found "an uncouth
twenty-eight-sided figure" (see Gomillion .
Lightfoot, 1960, 364 U.S. 339, 81 S.Ct. 125, 126,
5 L.Ed. 2d 110) nor two separate zones located in
opposite ends of the city (see Clemons v. Board of
Education of Hillsboro, Ohio, 6 Cir., 1956, 228
F.2d 853) nor even anything suggesting abnormal
or irregular zoning. On the contrary, the Lincoln
School lies in the center of a compact district,
which, with the exception of a *45 few slight
contours, is basically a non-elongated rectangle.
Each of the 12 elementary school districts is
served by a centrally located school, and in none
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of the schools is there an all-white or all-Negro
enrollment.> Moreover, it is also undisputed that

the neighborhood school policy is presently
strictly adhered to so that white students living in
the Lincoln district are not allowed to attend other
public elementary schools and Negro students
living outside of this district are not permitted or
required to attend Lincoln.

3" For example, Trinity and Jefferson Schools

— located in predominantly white
neighborhoods — have 5 per cent and 7
per cent Negro enrollments, respectively;
Washington, Mayflower and Webster — all
contiguous to the Lincoln district — have
over 50 per cent, and approximately 30 and
30 per cent,

respectively,  Negro

enrollment.

The classification used by the Board being
reasonable and being administered reasonably and
uniformly, further inquiry might well stop at this
point because motives of the Board or past boards
are irrelevant. Nevertheless, further pursuit reveals
nothing in the record supporting the conclusion
that the present situation at the Lincoln School is
the result of purposeful discrimination by the
Board. In so concluding, the trial court relied
heavily on its finding that the Lincoln School
district was "gerrymandered" in 1930, and that
thereafter the lines were changed so as to contain
the the
Specifically, it was found that "the boundary lines

Negroes as population expanded.
between Webster and Lincoln were so drawn that,
in one section, they were extended to a point
directly across the street from Lincoln School";
that this line was moved westward to contain the
population expansion of Negroes in the district,
and that during the same period, alterations were
being made between the Lincoln district and the

Mayflower district.

Accepting the fact that the district lines were so
moved in this period, this alone does not amount
to gerrymandering, unless it be shown that the
redistricting was done for the purpose of, and
resulted in, the exclusion of white children and the
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inclusion of Negro children. The proof as to both
purpose and effect is fatally defective. No facts
were produced to show the racial composition of
Lincoln district either before or after the supposed
"gerrymandering." In fact, the only testimony
relevant to the issue of "gerrymandering" was that
of a Mrs. Bertha White, who stated that the
redistricting corresponded to Negro population
changes. Mrs. White had no first hand knowledge
of the situation in 1930; nor did she supply facts
and figures as to the racial balance existing at the
periods when the lines were changed. Her
based
conversations "with children who went to school
in 1929 and 1930, who had younger brothers and
sisters who went to the school." It is claimed that

conclusions ~ were exclusively  on

this hearsay, or perhaps more accurately, double or
even triple hearsay, is corroborated by a letter
written in 1949 by Kenneth B. Low, former
member of the Board. This letter states that "in
1930 the board participated in creating an
overbalance of negro pupils in Lincoln School
which steadily increased with the development of
the neighborhood * *" This statement cannot
possibly corroborate Mrs. White's testimony or be
relevant to purposeful discrimination in 1930. No
one disputes the fact that as an incident of the
neighborhood  school  policy a racially
overbalanced school has resulted but to show an
unconstitutional discrimination it must at least be
that this

intentionally and purposefully, and as to the

proven overbalance was created
existence or nonexistence of this fact, Mr. Low's

letter adds nothing.

This point, however, need not be belabored since
the
mathematical certainty that the present "racial

evidence demonstrates to an almost
imbalance" in the Lincoln school could not have
resulted from this alleged "gerrymandering." Had
the boundary lines between Lincoln and Webster
not been so drawn in 1930 "that, in *46 one
section, they were extended to a point directly
across the street from the Lincoln School," but

instead had been drawn so that the Lincoln School
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was in the center of its district, the racial balance
would have been no different today because the
present district lines are now drawn as plaintiffs
presumably claim they should have been drawn in
1930. Or had the Board not moved the district
lines westward as the Negro population expanded
in that direction, again it is clear that the Lincoln
School today would still be predominantly Negro
— in fact, the school being situated as it is in the
center of the Negro area of the city, it is highly
probable that the racial balance would be even
more one-sided than it presently is.

What then caused the present "imbalance" in the
Lincoln School? The undisputed facts reveal that
since 1930 the Negro population in New Rochelle
has increased by more than 50 per cent and that
the Lincoln School lies in the center of the
predominantly Negro area. Because of this heavy
concentration and in view of the limited capacity
of the Lincoln School, there is virtually no dispute
that it would be impossible to draw district lines
which would materially alter the present racial
imbalance. The conclusion is thus inescapable that
the population movement over the years has
completely vitiated the effects of any supposed
"gerrymandering” in the 1930's.

Similarly, the Board's pre-1949 transfer policy is
completely irrelevant in respect to the situation as
it exists in 1961. The discriminatory application of
this policy may have resulted in the denial of
equal protection of the law to Negro children
1949 and have
contributed to the imbalance as it existed in 1949.

attending Lincoln prior to

However, with the passage of twelve years, this
court can take judicial notice that the students
affected by this policy have progressed beyond the
Thus, with the
elimination of the permissive transfer policy in

elementary school level.

1949, its effects now have entirely disappeared.

The concept of causation pervaded the law long
before the adoption of the Fourteenth Amendment
or even the United States Constitution. In order to
obtain relief from an injury which allegedly results
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from unconstitutional State action, it is necessary
to show both that the State
unconstitutionally and that this action caused the

has acted
injury of which the plaintiff complains. The
plaintiffs' case here is defective on both these
requirements.

II

The first basis for the decision below being
erroneous, the decision must stand or fall on the
"that the Board of
Education even since 1949 has been motivated by

trial court's conclusion

the purposeful desire of maintaining the Lincoln
School as a racially segregated school," and that
this behavior violated the Fourteenth Amendment.

As the trial court properly noted, "Constitutional
rights are determined by realities, not by labels or
semantics." Thus, in order to appreciate fully the
significance of the decision and to determine
exactly what is meant by "purposeful desire of
maintaining * * * a * * * gegregated school," a
close analysis of the opinion is necessary. The
opinion states that if the illegal motive is present,
"it makes no meaningful difference whether the
segregation involved is maintained directly
through formal separation, or indirectly, through
overrigid adherence to artifically created boundary
lines, as in the present case * * * [and] [s]imilarly,
it is of no moment whether the segregation is
labelled by the defendant as “de jure' or "de facto',
as long as the Board, by its conduct, is responsible
for its maintenance" ( 191 F. Supp. 181, 194). In a
footnote, "de jure" is defined as '"segregation
created or maintained by official act, regardless of
its form," and "de facto" is defined as segregation
resulting from fortuitous residential patterns. (Id.,
footnote 12.) The minor premise is then supplied
by the finding that "the inference is inescapable
that the Board's *47 deliberate intransigence and
inflexibility for the last eleven years in the face of
public pressures and expert advice were motivated
by a desire to continue Lincoln School as a
racially segregated school, and thus not to alter the
racial balance in the city's other elementary
schools" (Id., At page 195), and that the Board by

10
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its "arbitrary rejection of all proposals for change
has purposefully maintained Lincoln as a

segregated school." (Id., At page 197.)

As previously mentioned, the present racial
imbalance at Lincoln did not result and could not
possibly have resulted from purposeful conduct
(of which there was no convincing proof) by the
Board. Moreover, in determining the legal import
of the opinion, there must be excluded the finding
that the boundary lines of the Lincoln district are
artificial because a mere glance at the school
district map of New Rochelle refutes this view, as
does the undisputed expert testimony that, given
the size and location of Lincoln, the lines could
not be redrawn so as to materially change the
present racial imbalance. Finally, the opinion must
be viewed in the light of the entrenched rule of
law that only "State action of a particular character
* % % i3 prohibited * * * by the fourteenth
amendment” (e.g., Civil Rights Cases, 1883, 109
U.S. 3, 11, 3 S.Ct. 18, 27 L.Ed. 835); that the
"Amendment erects no shield against merely
private conduct, however discriminatory or
wrongful" (Shelley v. Kraemer, 1948, 334 U.S. 1,
13, 68 S.Ct. 836, 842, 92 L.Ed. 1161), and that
thus if State action did not purposefully create the
the
Constitution would not place an affirmative duty

present racial imbalance at Lincoln,

on the Board to desegregate. "The equal protection
and due process clauses of the fourteenth

amendment do not affirmatively command
integration * * *" (Borders v. Rippy, 5 Cir., 1957,
247 F.2d 268, 271); "The Constitution in other
words, does not require integration. It merely
forbids discrimination * * *" (Briggs v. Elliott,

D.C.E.D.S.C. 1955, 132 F. Supp. 776, 777).*

4 See also Henry v. Godsell, D.C.E.D.Mich.
1958, 165 F. Supp. 87, 90: "The fact that in
a given area a school is populated almost
exclusively by the children of a given race
is not of itself evidence of discrimination."
Accord, Dept. of Public
Instruction of Pa., 3 Cir.,, 1958, 252 F.2d
898, certiorari denied 356 U.S. 975, 78

Sealy .
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S.Ct. 1139, 2 L.Ed.2d 1149. The plan that
was finally approved in the historic Brown
case provides for an all Negro school in an
all Negro neighborhood. The three judge
District Court there stated: "If it is a fact, as
we understand it is, with respect to
Buchanan School that the district is
inhabited entirely by colored students, no
violation of any constitutional right results
because they are compelled to attend the
school in the district in which they live."
Brown v. Board of Education of Topeka,
D.C.Kan. 1955, 139 F. Supp. 468, 470.
Both the judge below and plaintiffs' trial
counsel praised the City of Washington,
D.C., as a model of integration. The
Superintendent of Schools of that city
reports that in 1960, after five years of
desegregation, 11 out of 60 schools in the
system were all Negro; and in 43 schools
the white enrollment is less than 10 per

cent.

Viewed in this factual and legal context, what then
is the rule of law laid down by the court below?
The trial court has held in effect that when racial
imbalance not attributable to unconstitutional
State action is present in a public school, the State
or its agencies, although not being required to
change the situation, cannot refuse to act if the
refusal is motivated by purposeful desire to
maintain the condition. In short, the court has
extended the Constitution to the point where
motives for State non-action are now relevant. But
does not the mere statement of this rule, stripped
of its semantic gloss, carry its own refutation? If
an existing law or its administration does not
violate the Constitution, and if the State is not
denying equal protection of the laws by not
changing this law, by what alchemy does a refusal
to change on the ground of an "illegal motive"
turn this non-action into unequal protection of the
law? Law is not a state of mind; it is an objective,
#48 though perhaps elusive and everchanging,
phenomenon.

11
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Rarely are motives for official action subject to
inquiry (e.g., Daniel V. Family Security Life Ins.
Co., supra; Wilkinson v. United States, 1961, 365
U.S. 399, 412, 81 S.Ct. 567, 5 L.Ed.2d 633). At
least when a State acts affirmatively, a change in
the status quo results, and from this change the
courts can glean insights into the underlying
purpose of the official action. But by what criteria
can we judge why men refuse to act when they
have no duty to act? Take, for example, the trial
court's finding as to the Board's motive for its
"intransigence and inflexibility for the last eleven
years." This conclusion is supposedly supported
by the Board's refusal to adopt a number of plans
for changing the Lincoln situation submitted by
various experts in school planning.’ The Dodson

Report, for instance, called for:

5 The Board had reports from Dodson,
Englehardt, Johnson and the decision of the
Commissioner of Education of the State of
New York after a plenary hearing in a
proceeding brought by three of the
plaintiffs herein on their own behalf and all
others similarly situated attacking the
school zones and the decision to build a
new Lincoln School on the site of the
present school. The Commissioner in part
held:

"The issue here before me is not whether
some other arrangements may constitute a
better solution. The issue, as pointed out
heretofore, is whether the Board, after all
its investigations and surveys, has been
arbitrary in coming to the conclusion it did.
Upon the record before me, I cannot find
the action of the respondent Board, in
determining to replace the Lincoln School
with a modern structure and up-to-date
facilities, constituted a reversible abuse of
discretion" (Ex. K, p. 6).

"1) The rebuilding of a larger Lincoln
School on the same site;

"2) The discontinuance of Washington
School;®
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6 Were Lincoln and Washington combined
(assuming such a plan to be geographically
feasible — an assumption of doubtful
validity), such a district would still have

approximately 80% Negro enrollment.
"3) Extensive redistricting; and

"4) The more flexible use of the

neighborhood school policy in the future."

A decision to discontinue Washington School and
to rebuild Lincoln School or to make any other
decision which would affect the school system of
the entire city called for the exercise of judgment
in the light of existing conditions. It is doubtful
that there is "a confident solution for problems as
attributable  to
differences of race, color or religion." Beauharnais
v. People of State of Illinois, 1952, 343 U.S. 250,
262, 72 S.Ct. 725, 733, 96 L. Ed. 919. Which of
the many divergent suggestions of the many

intractable as the frictions

experts was the best in the light of other factors
which had to be considered? One member of the
Board might have been influenced by the costs
involved; another by the waste in tearing down an
existing school; another might have acted out of
sheer inertia; and another might have acted
honestly and in the exercise of sound judgment.
This latter situation is the only conclusion
supported by the facts in the record. Even viewed
in a looking glass, any presumption of guilt unless
innocence is clearly established has been rebutted.
When a decision is intimately connected with
local policy and involves matters in which judges
have no "expertise" but only "opinions" how can
they decide (1) whether a plan should have been
adopted and (2) whether its rejection was based on
"illegal motives"?

The only affirmative action by the Board was the
decision to build a new Lincoln School on the site
of old Lincoln. This decision might have been
unconstitutional only if it were made for the
purpose of creating a segregated school. In view
of the Board's rejection of other plans for the
specific reason that they would tend to worsen the

12


https://casetext.com/case/wilkinson-v-united-states-6#p412
https://casetext.com/case/wilkinson-v-united-states-6
https://casetext.com/case/wilkinson-v-united-states-6
https://casetext.com/_print/doc/taylor-v-board-of-ed-of-city-sch-dist-of-new-rochelle?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#3fc156e6-91e9-475c-b283-b459070fbc5f-fn5
https://casetext.com/_print/doc/taylor-v-board-of-ed-of-city-sch-dist-of-new-rochelle?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#c26ecc9e-5408-42d0-8650-d0e979d0ea0b-fn6
https://casetext.com/case/beauharnais-v-illinois#p262
https://casetext.com/case/beauharnais-v-illinois#p733
https://casetext.com/case/beauharnais-v-illinois
https://casetext.com/case/taylor-v-board-of-ed-of-city-sch-dist-of-new-rochelle

49

e

Taylor v. Bd. of Ed., New Rochelle

racial imbalance in New Rochelle, a finding of
illegal motive could not be supported, even were it
material. Their judgment supported by a city
referendum is that *49 the Lincoln district needs a
new school; that a new building may well improve
the character of the neighborhood; and that
mergers of certain districts are not advisable. Why
should the Federal courts believe that their crystal
ball is of better quality than that of the Board?
Moreover, what is the relevance of a new Lincoln
to old Lincoln? The decision below is predicated
upon the theory that the Board unconstitutionally
created and maintained old Lincoln; this theory
has no basis in fact. Even assuming, therefore, that
the decision to build a new Lincoln might have
been unconstitutional (which in my opinion it was
not), this would not change the fact that as to old
acted

Lincoln the Board has not

unconstitutionally.

Although it should not be necessary, it is worthy
of note that the Constitution does not declare what
is desirable or undesirable (see, e.g., Daniel v.
Family Security Life Ins. Co., supra); nor should
with

(American

judges  confound  "private  notions

constitutional requirements."
Federation of Labor v. American Sash Door Co.,
1949, 335 U.S. 538, 556, 69 S.Ct. 258, 260, 267,
93 L.Ed. 222 (concurring opinion, Frankfurter,
J.).) Racial imbalance, as it exists in many of our
cities and suburbs, presents a serious problem.
And yet, I find nothing in the record which makes

a racial imbalance a violation of our Constitution.
The Decree of May 31, 1961

Concerned that the majority of the Board should
manifest a "continuation of their attitude of
arrogance" by their assertion of their constitutional
right to claim that "no constitutional rights have
been violated" and their adherence to their
opinions as to the law instead of recognizing it to
be as the trial court declared it, the court, although
conceding that it could not "divine every possible
eventuality which may arise in the future,"

decided that "the device of permissive transfers
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will afford the Negro children in the Lincoln
district their constitutional rights." This is the
same "device" which until abandoned by the
Board in 1949 plaintiffs claim created Lincoln as
an all Negro school. Furthermore, if this device
does not "assure complete relief" to the court's
satisfaction, it announces its availability "to
consider other methods" — an assurance of

continued court operated schools for the future.

But what will be the effect of this device? The

"

court's decree provides that any child of
elementary school age residing in the Lincoln
Elementary School District shall be permitted to
register and enroll in any other public elementary
school in the New Rochelle Public School System,
in accordance with the provisions of this decree."
(Emphasis supplied.) The Board is required to
distribute to the parents "of all children," expected
to be enrolled in Lincoln, transfer application
forms. Applicants are to list four schools in
preferential order to which transfer is desired. The
Board is shorn of any discretion "to impose any
standard of academic achievement or emotional
adjustment as a requirement for transfers" and
shall retain each pupil so transferred "until the
completion of his elementary education." The
transfer privilege must be permanent; otherwise
the present condition will revert. If a substantial
majority of the present student body at Lincoln
plans to avail itself of this privilege, what shall
become of the teachers already hired for the
coming year? If in 1962, all the students decide to
transfer, will Lincoln then have to be closed? But
what if five years later a substantial number of
students decide not to transfer? Presumably the
trial court's Plan implicitly recognizes the right not
to transfer. The Board would then be required to
remove Lincoln from its mothball fleet, return it to
active duty, and re-stock it with teachers, janitors,
and supplies.

Under this decree the 29 white children (Board
statistics, Exh. N) would have the same right to
transfer as the 454 non-white children. Assuming
a repetition of the effect of the pre-1949
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permissive transfer policy, probably a large
percentage of the 29 whites would apply. *50
Since the Board could not constitutionally
discriminate between races the result would be (as
in pre-1949 days) to increase the percentage of
Negro children in Lincoln. Thus, for example,
were 20 white children and 80 Negro children
transferred, the percentage of Negro children

would increase from 94% to approximately 98%.

The court's decree is clear. It reads "any child."
There cannot be any significance to the court's
deletion of the words "without regard to race,
creed, color or national origin" from a somewhat
similar provision in the Board's proposed plan.
Although the court may override the judgment and
discretion of the Board, surely it did not intend to
nullify the Constitutions of the United States and
the State of New York.

The "equal protection" rights of all the other
school children of New Rochelle are completely
disregarded. How can a permissive transfer policy
be granted only to one out of twelve districts?
Why should the Negro child in Mayflower,
Columbus or Washington be deprived of the
privileges granted to the Lincoln district? If
concentration of any one group is "segregation"
(and hence a constitutional violation), why should
not the Jewish or Italian child be given equal
privileges to transfer? If, as represented,
Columbus is in a depressed economic area and
over 90% Italian, is not the proper education of a
child as important to a resident of the Columbus

district as the Lincoln district?

Regardless of protestations to the contrary, the
effect and implications of the decision below are
to place the operation of the schools of the country
in the hands of the Federal courts or a single
judge. His personal views as to those pupils who
should be granted or denied transfer will control;
he alone will decide what racial mixtures satisfy
his concept of integration. Of necessity he will
have to pass upon district lines if he chooses to
permit neighborhood schools to continue. His
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decrees will cause schools to be built, altered or
abandoned. Attendant thereto might even be an
indirect fixing of the city's school tax rate to
accomplish his bidding.

There will be those who will charge that these
suggested possibilities are gross exaggerations and
that "It Can't Happen Here." But if Federal courts
undertake the operation, directly or indirectly, of
the public schools, what will be the end result?
Recent history has noted other government
operations originally justified because business
improved and the trains ran on time. In short, I
believe that the decree takes away from the
people, their duly elected or appointed Boards of
Education, and from the States themselves their
right to decide by democratic processes upon the
educational policies for their communities.

In expressing these views, I am not unmindful,
after reviewing the segregation cases from Brown
v. Board of Education of Topeka to date, that
although "the responsibility for public education is
primarily the concern of the States" that this
responsibility "must be exercised consistently with
federal constitutional requirements as they apply
to state action." Cooper v. Aaron, 1958, 358 U.S.
1, 19, 78 S.Ct. 1401, 1410, 3 L. Ed.2d 5, 19, and
that "[T]he right of a student not to be segregated
on racial grounds in schools so maintained is
indeed so fundamental and pervasive that it is
embraced in the concept of due process of law"
(Id., 358 U.S. at page 19, 78 S.Ct. at page 1410).
With these broad principles I am in complete
accord. But the Constitution should not be a one-
sided document. The comity which the judicial
branch might well show towards the legislative
and executive cannot be better stated than as
expressed by Mr. Justice Frankfurter in McGowan
v. State of Maryland, 81 S.Ct. 1153, 1188, 6 L.Ed.
2d 393, 455:
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"Through what precise points in a field of
many competing pressures a legislature
might suitably have drawn its lines is not a
question for judicial re-examination. It is
enough to satisfy the Constitution that in
drawing them the principle of reason has
not been disregarded."

*51

The primary purpose of this action was to declare
the neighborhood school policy unconstitutional
because it resulted in racial imbalances in a school
located in a predominantly Negro residential area.
Discretion as to the drawing of district lines
should be left to the various school Boards absent
such unusual fact situations as existed in
Gomillion v. Lightfoot, 1960, 364 U.S. 339, 81
S.Ct. 125, 5 L.Ed.2d 110; Clemons v. Board of
Education of Hillsboro, Ohio, 6 Cir., 1956, 228
F.2d 853.

But little comment need be made upon the
majority opinion. Its conclusions can be explained
in part by the obvious factual misconceptions on
which they are based. Thus they say that "On
January 11, 1949, the Board adopted a policy of
refusing further transfers and of admitting new
students only to the school of the district in which
they reside." Nowhere, however, does the opinion
attempt to show how this pre-1949 policy or the
1930 redistricting has any relevance to the
situation at Lincoln in 1961. It is said that since
1949 the Board's led to "a
perpetuation and a freezing in" of a segregated
But what do

"freezing in" mean in the context of constitutional

actions have

condition. "perpetuation” and
prohibitions? And has not the majority — just as
did the trial court through its use of such words as
"over-rigid adherence," "intransigence,"
"inflexibility," and "maintained" — introduced,
sub silentio, a revolutionary concept of State non-

action into the Fourteenth Amendment?

In my opinion, the majority neither support nor
condemn the neighborhood school policy but
place their stamp of approval on the trial court's
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particular permissive transfer policy. Anomalously
enough this very "permissive transfer policy,"
1949 to
"neighborhood school policy" so that the schools

eliminated in preserve a true
would accurately reflect the residential character
of the neighborhood, is now acclaimed as the
solution for the Lincoln School.

Affirmance of the trial court's plan is said to be "in
accord with the principles stated in the Brown
case." The Brown case can be searched in vain for
its denials of equal protection, for discriminatory
favors bestowed upon one group to the exclusion
of others and for any mandate, direct or implied,
that the Federal courts should take over the
supervision and operation of the school systems
throughout the United States. If this is to be its
construction of its Brown decision that court
should make it. Any extension as is now being
made by the trial court and the majority here far
beyond the bounds of Brown, should at least be
premised upon some strong indication that the
Supreme Court not only was decreeing non-
segregation of white and Negro but also was
decreeing enforced integration and compulsory
racial mixtures according to Federal court formula
in every city and hamlet of the country. Such
thoughts should not be read into the decisions —
or even into the minds — of others lightly.

There being no proof sufficient to sustain the
allegations of the complaint, I would reverse and
dismiss.

As to the decree of May 31, 1961, it denies, in my
opinion, equal protection of the laws and is in
derogation of the rights of the people of New
Rochelle not to be subjected to discrimination
because of race, color, creed, religion or national
origin. [ realize that, just as my views that
pleadings still have a place and function in the law
are exceedingly old-fashioned, my belief that the
Constitution should apply equally to all our

residents may be subject to the same criticism.
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Taylor v. Bd. of Ed., New Rochelle

Because of the importance of this case to the
people of New Rochelle and their Board of
Education, I would grant a stay of the decree
herein for 30 days to give the defendants an

< casetext

52

294 F.2d 36 (2d Cir. 1961)

opportunity for such further appellate review as
may be available to them in the event they decide

to seek such relief.

*52
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# Lincoln Case History - FIRST DRAFT

Construction of Winyah Avenue Grammar School.

Winyah Avenue Grammar School is renamed Lincoln School.

Construction of Daniel E. Webster Elementary School.

*White students in the Lincoln School district (not Black students) are

allowed to transfer their children.*

**1947-48**

Parents propose rebuilding a new Lincoln School on the same site.

**¥1949**

500 Black parents attend a New Rochelle Board of Education meeting.

*Board agrees to consider redrawing the boundaries of elementary

schools.*

A proposal to rebuild Lincoln School on the same site is defeated.



A referendum to rebuild Lincoln School on the same site is passed.

Paul Zuber files a lawsuit on behalf of 11 families.

Judge Irving Kaufman rules that the school board intentionally

segregated blacks and orders the district to develop a desegregation

plan.

The Board of Education of the City School District of New Rochelle files

an Appeal and loses in the Appeal.

The U.S. Supreme Court declines to review the case, ending litigation.

300+ students are bused from Lincoln to other schools.

Lincoln School is closed.

**1964**

Lincoln School is demolished.

The Lincoln School parcel is transferred to the City of New Rochelle

which constructs Lincoln Park on the original site of the Lincoln School.



Seeking details from New Rochelle Building Bureau.

The City School District of New Rochelle District-Wide Healthy and

Safety Committee hold a preliminary.



